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PREFACE.

The subscriber having been engaged for some years in the prosecution of

Claims before Congress, and the Departments of Government in this city, has,

in the progress of such business, gathered from the most reliable and authentic

sources many very valuable Revolutionary documents, from which he has

imbodied and arranged with great care, in alphabetical order, and in States, the

names and rank of all the officers of the Continental line who engaged for the

war, and served to the end thereof, or became supernumerary under the re-

solves of Congress, on or subsequent to the 1st January, 1781, and thereby

acquired the right to commutation pay under the resolve of October 21st, 1780;

together with the names of officers killed in battle or died in service, to whose

widows or children seven years' half-pay was promised under the resolve of

August 24th, 1780.

In a separate list are also shown the names and rank of officers, giving the

States in which service was performed; to whom upwards of thirty thousand

acres of United States bounty land is due, and will issue under the existing

laws, on proper application and proof of heirship.

This valuable material has been obtained and prepared only at considerable

expense of time, labor, and money; and, to indemnify himself to some extent,

the subscriber has determined to have a limited number of copies of it printed,

for sale to such as may desire this rare and useful information.

Although many claims for commutation and seven years' half-pay may have

been liquidated, yet it is an established fact, that within the last few years

numerous acts have passed for the relief of the legal representatives of officers

who failed during their lives to assert their rights to commutation, or tht widow

or children to seven years' half-pay. That many meritorious claims aire still

pending, and others being presented, the reports of the two Houses of Congress

show. To all such, if entitled, and their claims are unsupported by proper

evidence, the information now offered will afford recourse to direct testimony,

of a character never before made public.

ALEXANDER RAY.





RESOLUTIONS, LAWS, AND ORDINANCES,

PROMISES MADE BY CONGRESS TO OFFICERS AND SOLDIERS OF THE REVOLU-
TION J TO SETTLEMENT OF ACCOUNTS BETWEEN THE UNITED STATES AND
THE SEVERAL STATES; AND TO FUNDING THE REVOLUTIONARY DEBT.

CHAPTER I.

Resolutions and Acts of the old and new Governments, relating to the pay,

depreciation ofpay, half-pay, and commutation, in lieu of half-pay, promised to

the officers and soldiers of the Revolution.

[1775, June 16.]

Resolved, That two major generals be appointed for the American army;

That the pay of each of the major generals be one hundred and sixty-six

dollars per month;
That when any of these act in a separate department, he be allowed, for his

pay and expenses, three hundred and thirty-two dollars per month;
That there be eight brigadier generals;

That the pay of each of the brigadier generals be one hundred and twenty-

five dollars per month;
That there be one adjutant general;

That his pay be one hundred and twenty-five dollars per month;
That there be one commissary general of stores and provisions;

That his pay be eighty doUar-s per month;
That there be one quartermaster general for the grand army, and one deputy

under him for the separate army;
That the pay of the quartermaster general be eighty dollars per month, and

that of the deputy forty dollars per month;
That there be one paymaster general, and a deputy under him, for the army,

in a separate department; that the pay, for the paymaster general himself, be
one hundred dollars per month; and for the deputy paymaster, under him, fifty

dollars per month;
That there be one chief engineer at the grand army, and that his pay be sixty

dollars per month;
That two assistants be employed under him, and that the pay of each of

them be twenty dollars per month;
That there be one chief engineer for the army, in a separate department,

and two assistants under him; that the pay of the chief engineer be sixty dollars

per month, and the pay of the assistants each twenty dollars per month;
That there be three aids-de-camp, and that their pay be thirty-three dollars

per month each;
That there be a secretary to the general, and that his pay be sixty dollars

per month;



That there be a secretary to the major general, acting in a separate depart-
ment, and tfiat his pay be thirty-three dollars per month;

That there he a commissary of musters, and that his pay be forty dollars per
month.

[1775, July 29.]

Resolved, That the pay of the commissary general of musters be forty dollars

per month;
Deputy commissary general of stores and provisions, sixty dollars per month;
Deputy adjutant general, fifty dollars per month;
Deputy muster-inaste.r general, forty dollars per month;
Brigade major, thirty-three dollars per month;
Commissary of artillery, thirty dollars per month;
Judge advocate, twenty dollars per month;
Colonel, fifty dollars per month;
Lieutenant colonel, forty dollars per month;
Major, thirty-three dollars and one-third per month;
Captain, twenty dollars per month;
Lieutenant, thirteen dollars and one-third per month;
Ensign, ten doOars per month;
Sergeant, eight dollars per month;
Corporal, drummer, and fifer, each seven dollars and one-third per month;
Private, six dollars and two-thirds per month;
Adjutant, eighteen dollars and one-third per month;
Quartermaster, eighteen dollars and one-third per month;
Chaplain, twenty dollars per month.
That in the artillery the pay of a captain be twenty-six dollars and two-thirds

per month;
Captain lieutenant, twenty doDars per month;
Lieutenants, first and second, eighteen dollars and one-third per month;
Lieutenant fire-worker, thirteen dollars and one-third per month;
Sergeant, eight dollars and one-third per month;
Corporal, seven dollars and a half per month;
Bombardier, seven dollars per month;
Matross, six dollars and five-sixths of a dollar per month.
That the appointment of provost-marshal, wagon-master, and master-carpen-

ter, be left to the commander-in-chief of the army, who is to fix their pay,
having regard to the pay they receive in the ministerial army, and the propor-

tion that the pay of the officers in said army bears to the pay of our officers.

[1776, July 5.]

Resolved, That a chaplain be appointed to each regiment in the Continental

army, and that their allowance be increased to thirty-three dollars and one-

third of a dollar per month.

[1778, April 18.]

Resolved, That the pay of a brigadier of cavalrjf be one hundred and fifty-

six dollars and a quarter per month.



Half-pay for seven years to officers, and a gratuity of $80 to the non-commis-

sioned officers arid, soldiers.

I

177S, May 15.

J

Resolved, unanimously, That all military oflicers commissioned by Congress,

who now are, or hereafter may be, in the service of these United States, and

shall continue therein during the war, and not hold any office of profit under
^these States, or any of them, shall, after the conclusion of the war, be entitled

to receive annually, for the term of seven years, if they live so long, one-half

of the present pay of such officers; Provided, That no general officer of the

cavalry, artillery, or 'nfantry, shall be entitled to receive more than the one-
half part of the pay of a colonel of such corps respectively; ^nd provided,

That this resolution shall not extend to any oflicer in the service of the United-

States, unless he shall have taken an oath of allegiance to, and shall actually

reside within, some one of the United States.

Resolved, unanimously, That every non-commissioned military officer and
soldier who hath enlisted, or shall enlist, into the service of these States for

and during the war, and shall continue therein to the end thereof, ^hall be
entitled -to receive the further reward of eighty dollars at the expiration of
the war.

[1778, May 27.]

Monthly pay of the officers and soldiers of the Continental lines, as establishfed

by the resolutions of Congress, fixing the arrangement of the American army
on the 27th of May, 1778, which rate ot pay (as it regarded rank in the line

of the army) continued to the end of the war, and formed the basis of the

settlements with the officers for their commutation of five years' full pay.



Paymaster
Adjutant
Quartermaster

to be taken ( $25 ) , ,j.^. ^ ., .

from the } 16
' ^"

^'^t^°''
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oiiicers m the hue.
} 16^

III. Cavalry.

Comm
Colonel

Lieutenant colonel

Major
Captain

Lieutenant

Cornet
Surgeons -

Surgeons' mates

Riding master

Paymaster
Adjutant
Quartermaster

Captain of provosts

Lieutenants

Clerk ^ -

Sergeants -

Pay per month.
- $931

75
- ' - 60

50
33i

26|
60
40

33i

) to be taken C

> from the {

) line. (

Commissioned. Pay per month.

Quartermaster sergeant - $15
Sergeants - - - - 15
Trumpet major - - - 11
Trumpeters - - - 10
Corporals - - - - 10
Dragoons - - - - 8^
Saddler - - - - 10
Farrier - .

'. . 10

$25 i

15
[

15^

In addition to their pay as

officers in the line.

IV. Provost.

$50
33^
33.^

15

Corporals -

Trumpeter
Provosts or privates

Executioner

Engineers.

Captains - - ' -

Lieutenants

Sergeants - - - -

Aid-de-camp )

Brigade quartermaster ^

Brigade major )

$50
33^
10

Corporals

Privates

o , S In addition to theii

15 (•

One yenr's pay to aupernumeranj officers.

[1778, November 24.]

Whereas, from the alteration of the establishinenl, and other causes, many
valuable officers have been, and may be, omitted in the new arrangement as

being supernumerary, who, from their conduct and services, are entitled to the

honorable notice of Congress, and to a suitable provision, until they can return

to civil life with advantage:

Resolved, therefore, That Congress gratefully acknowledge the faithful ser-

vices of such officers, and that all supernumerary officers be entitled to one
year's pay of their commissions respective!}-, to be Lomputed from the time
such officers had leave of absence from the commander-in-chief on this ac-

count; and Congress do earnestly recommend to the several States to which
such officers belong, to make such further provision for them as their respective

circumstances may entitle tlieni to.

[1779, May 22.]

Resolved, That all Continental officers who are or may be exchanged, and

not continued in the service, be, after such exchange, considered as supernu-

merary officers, and entitled to the pay provided by the resolution of Congress

of the 24lh November last.



Half-pay for seren years granted to officers, &rc., extended to widows and orphans

of those officers, £fc.

[1780, August 24.
J

Resolved, That the resolution of the loth day of May, 1778, granting half-

pay for seven years to the officers of the army who should continue in the ser-

vice to the end of the war, be extended to the widows of those officers who
have died, or shall hereafter die, in the service; to commence from the time of

such officer's death, and continue for the term of seven years; or if there be

no widow or, in case of her death or intermarriaM, the said half-pay be given

to the orphan children of the officer dying as aforeAid, if he shall have left any;
and that it be recommended to the legislatures of the respective States to which
such officers belong, to make provision for paying the same on account of the

United States; that the restricting clause in the resolution of May 15, 1778,

granting half-pay to the officers for seven years, expressed in these words, viz;

"and not hold any office of profit under these States, or any of them," be,

and is hereby, repealed.

Pay and establishment of the offi ers of the Hospital department and Medical

staff.

[1780, September 30.]

Resolved, That the pay and e^ablishment of the officers of the Hospital de-

partment and medical staff be as follows:

Director, 150 dollars per month, two rations for himself, and one for his ser-

vant, per day, and forage for two horses.

Chief physicians and surgeons of the army and. hospitals, each 140 dollars

per month, two rations per day, and forage for two horses.

Purveyor and apothecary, each 130 dollars per month.
Physicians and surgeons of the hospitals, each 120 dollars per month, one

ration per day, and forage for one horse.

Assistant purveyors and apothecaries, each 75 dollars per month.

Regimental surgeons, each 65 dollars per month, one ration per day, and
forage for one horse.

Surgeons' mates, in the hospitals, 50 dollars per month, one ration per day.

Surgeons' mates, in the army, 45 dollars per month, one ration per day.

Steward for each hospital, 3.5 dollars per month, one ration per day.

Ward master for each hospital, 25 dollars per month, one ration per day.

Half-pay for seven years to supernumerary officers, under the reform of the army,

to take effect on th£ 1st January, 1781.

[1780, October 3.]

Whereas, by the aforegoing arrangement, many deserving officers must be-

come supernumerary, and it is proper that regard be had to them:
Resolved, That, from the time the reform of the army takes place, they be

entitled to half-pay for seven years, in specie, or other current money equiva-

lent, and also grants of lands at the close of the war, agreeably to the resolu-

tion of the 16th September, 1776.



10

Half-pay for life to supernumerary officers, under the reform of the army, to take

effect on the 1st Januaru, 17.S1.

[17S0, October 21.]

Resolved, That the commander in-chief, and commanding otficer in the
Southern department, direct the officers of each State to meet and agree upon
the officers for the regiments to be raised by their respective States, from those
who incline to continue in service; and where it cannot be done by agreement,
to be determined by seniority, and make return of those who are to remain;
which is to be transmitted to Congress, together with the names of the officers
reduced, who are to be allowed half-pay for life.

That the officers who shall conliniiein the service to the end of the war,
shall also be entitled to half-pay durinfc life, to commence from the time of their
reduction. .

"

[1780, November -28.
J

''

Some doubts having arisen in the minds of the general officers, whether the
resolution of the 21st October last, granting half-pay for life to the officers who
shall remain in service to the end of the war, was meant to extend to thera:

Resolved, That the said half pay for life be extended to all major generals
and brigadier generals who shall continue in service to the end of the war:

That the resolution of the 'ilst October was so meant and intended.

Allowance during life in lieu of halfpay to the officers of the Hospital depart-

ment and medical staff.

[1781, January 17.]

Whereas, by the plan for conducting the Hospital department, passed in

Congress the 30th day of September last, no proper establishment is provided

for the officers of the medical staff, after their dismission from public service,

which, considering the custom of other nations, and the late provision made for

the officers of the army, after the conclusion of the war, they appear to have a

just claim to; for remedy whereof, and also for amending several parts of the

above mentioned plan

—

Resolved, That all officers in the Hospital department and medical statf here-

inafter mentioned, who shall continue in service to the end of the war, or be

reduced before that time as supernumeraries, shall be entitled to, and receive

during life, in lieu of half-pay, the following allowance, viz:

The director of the hospital, equal to the half-pay of a lieutenant colonel.

Chief physicians and surgeons of the army and hospital, and hospital phy-
sicians and surgeons, purveyor, apothecary, and regimental surgeons, each
equal to the half-pay of a captain.

Hnlf-payfor life to Chaplains.

[1781, May 8.]

Resolved, That the commander in-chief be, and he is hereb}', authorized and
directed to arrange the brigade chaplains of the several State lines serving with

the army, and the commanding general of the 'southern array those of the line

serving with that army; so as to retain in service no more chaplains of each

line than are equal to the number of brigades.

That every chaplain deemed and certified to the Board of War to be super-

numerary be no longer continued in service, and be entitled to have their de-

preciation made good, and to the half-pay of captains for life.



Commutation for five years' full pay in lieu of the hn.lf-pay far life promised

by the resolutions of the 3d and^lst October, 1780.

[1783, March 22.]

On the report of a committee, together with a memorial of the officers of the

army. Congress came to the following resolutions:

Whereas the otiFicers of the several lines under the immediate command of

his excellency General Washington, did, by their late memorial transmitted by

their committee, represent to Congress that the half-pay granted by sundry

resolutions was regarded in an unfavorable light by the citizens of some of

these States, who would prefer a compensation for a limited term of years, or

by a sum in gross, to an e^tab!ishment for life; and did, on that account, so-

licit a commutation of their half-pay for an equivalent, in one of the two modes

above mentioned, in order to remove all subject of dissatisfaction from the

minds of their fellow-citizens: and whereas Congress are desirous, as well of

gratifying the reasonable expectations of the officers of the array, as of remo\i-

ing air objections which may exist in any part of the United States to the prin-

ciple of the half-pay establishment, for which the faith of the United States

hath been pledged; persuaded that those objections can only arise from the

nature of the compensation, not from any indisposition to compensate those

whose services, sacrifices, and sufferings have so just a title to the approbation

and rewards of their country: Therefore,

Resolved, That such officers as are now in service, and shall continue therein

to the end of the war, shall be entitled to receive the amount of five years' full,

pay in money, or securities on interest, at six per cent, per annum, as Con-

gress shall find most convenient, instead of the half-pay promised for life by

the resolution of the 21st day of October, 1780; the said seculitie^ to lie such

as shall be given to other creditors of the United States: Provideil, It be at the

option of the lines of the respective States, and not of officers irirlividually in

those lines, to accept or refuse the same: Jlnd provided, also, That their elec-

tion shall be signified to Congress through the commander-in-chief, from the

lines under his immediate command, within two months, and through the com-
manding officer of the Southern army from those under his command, within

six months from the date of this resolution; That the same cninmutation shall

extend to the corps not belonging to the lines of particular States, and who are

entitled to half-pay for life as aforesaid; the acceptance or lefusal to be deter-

mined by corps, and to be signified in the same manner, and within the same
time, as above mentioned: That all officers belonging to the Hospital depart-

ment, who are entitled to half-pay by the resolution of the 17th day of Janu-
ary, 1781, may collectively agree to accept or refuse the aforesaid commuta-
tion, signifying the same, through the commander-in-chief, within six months
from this time: That such officers as have retired at diiferent periods, entitled

to half-pay for life, may collectively, in each State of which they are inhabit-

ants, accept or refuse the same; their acceptance or refusal to be signified by
agents authorized for that purpose, within six months from this period: That,

with respect to such retiring officers, the commutation, if accepted by them,
shall be in lieu of whatever njay be now duo to them since the time of their

retiring from service, as well as of what might hereafter become due; and that,

so soon as their acceptance shall be sj^uilied, the Superintendent of Finance
be, and he is hereby, directed to lake measures foi the settlement of their ac-

counts accordingly, and to issue to them certificates bearing interest at six per
cent: That all officers entitled to half-pay for life, not included in the preced-
ing resolution, may also collectively agree to accept or refuse the aforesaid

commutation, signifying the same within six months from this time.
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[1783, May 16.]

Resolved, That the commutation in lieu of half-pay, as well to chaplains as
to the officers of the Hospital department and medical staff, shall be calculated

by what they are respectively entitled to agreeably to the resolutions of the

17th of January, and 8th of May, 1781.

( 1784, January 26.]

Resolved, That half-pay cannot be allowed to any officer, or to any class or
denominatioa of officers, to whom it has not heretofore been expressly promised.

[1784, February 11.]

The committee to whom was referred a letter of 20th January last, from J. \

Pierce, paymaster general, respecting; claims which have been made by certain
'

officers to half pay and the commutation for half-pay, report:
'

"That, by a resolve of November 24, 1778, it was provided that all deranged •

officers sliould be entitled to one year's pay; and it was further provided, that j

officers who had been prisoners with the enemy, and then were, or thereafter ^
!

might be exchanged, should, if appointed by the authority of the State, be en- '

.

titled to return into the service in the same rank they would have had if they
|

had not been captured, under certain restrictions, and that they should receive

half-pay till the time of their entering again into the service. Under this act '

certain officers claim half-pay to the end of the war, and the commutation for
;

half-pay from that period during life; on which the committee observe, that the

half-pay first mentioned was promised as a temporary support to such officers 1

as should be reappointed by their respective States, and to none besides; and i

that all other continental officers who have been prisoners with the enemy, and !

deranged, are entitled to one year's pay, and nothing besides. That such was
j

the intention of Congress is explained by the subsequent acts of May 22, 1779, i

and May 26, 1781. There is no act under which those officers can claim the ';

commutation for half-pay. It is provided, by a resolve of the 28th June, 1782,
\

'that there shall be such additional pay and emoluments to the pay of captains

and subalterns serving as aid^-de-camp to major and brigadier generals, and to

brigade majors, as shall make their pay and emoluments equal to the pay and i

emoluments of a major in the line of the army.' Undef this resolution certain

aids and brigade majors, who are captains or subalterns in the line, claim com-
*

mutation equal to that of a major in the line. This claim appears, for sundry /;

reasons, to be ill-founded. The offices wliich those gentlemen held out of the
(

line were temporary, and the additional pay and emoluments were certainly I

promised to them while they continued to serve in those offices, and no longer, i.

If they are suppo^ed to found their claim to the commutation of a major, under ;

the head of additional emoluments, their claim rnust be ill-founded; for it is

clear, from the terms of the resolution, that pay and emoluments do not signify i

the same thing, but the commutation is the substitute for pay alone, or half-pay, /
and not for rations, nor any other emolument. On the whole, the committee i

are of opinion that the paymaster general, in settling the accounts of the army,
J

in all claims which may be brought for half-pay or commutation, should be de- I

termined by the act of the 26th January, 1784."
'

Resolved, That Congress agree to the said report. 1

[1785, March 8.] !

Resolved, That the officers who retired under the resolve of the 31st Decem- .

ber, 1781, are equally entitled to the half-pay or commutation with those i

officers v;ho retired under the resolves of the 3d and 21st October, 1780.
i



Officers of the Continental Jlrmy who served to the end of the War iii the difft

ent States, and acquired the right to Commutation Pay and Bounty Land.

Allen Ethan



Ldat of Officers—Continued.

I
:^\ i

Alden, Judah 'Lieut {Mass ... I

Adams, Henry [Surgeon .

.

Adams, Samuel |Hos. do.

.

Abbott, Josiah
! Ensign..

.

Lieut, ...

.;Colonel .

.

Bailey, John .

.

Bradford, Gannhel '. .do .di

Biffi;lo«',Timoiliv '..do. , d.

Bn'Mwin, Jeduthan do ,. .d(

Basseti, Baracliiah Lt. Col.. .'. .di

Brooks, .Tohn . dtt. com'ff , ,d(

Ballard, William H Major ...'..d.

Burriham, John do ,..d^

Bayhs, Hodijah do !..d.

Buxion. Jimies Captain . .i. .di

Bannister, S.:ili d. '..d.

Batps, Joseph do d.

Burley, Willn.m do ..di

Bailey, Adams* d. d

Bradford, Robert d.. il

Biiley. Luther d \

Blanchard, John fsolain . . . .d

Cole, Thomeis
Crane, John
Cogswell, Samuel .

Condy, Thomas H
Chapen, Samuel. .

.

Crook, Joseph. . .

.

Cushing, Thomas.
Ceulton, Moses . .

.

Crawley, Florence
Cooper, Samuel |. .do..

.

Callender, John |. .do..

.

Carey, Jonathan {. .do..

,

Clap, Joshua :..do...

Castaing, Peter .do..

.

Crane, John Surgeon
Coiiswell, William |Hos. Male
Cioiion Osjood Lie

Major
. ..do..

. Capiai

nshu

..do.

Bowman, Phineas
Burljei-k, rie,irv

Bolcon,, J-..-^. pli I

Br.wn, Ebcnezer do do.

B.iilMrd. Asa do do.

Bramhall. .losliua do do.

Bradford. Gani;iljel do do.

Bills,Jabez do do.

Ben jaoiin, Samuel do do.

Bailey, Tluir.ias do ,. .do.

Bussey, Isaiah do do.

Buffington, Samuel do do.

Bradley, Levi ..do do.

Bowman, Samuel .do do.

Bowles, Ralph H.. do do.

Blake, Edward do ilo.

Bliss, Joseph ..do do

-

Bancroft, James do do.

Bartlet, Daniel Surgeon. . . .do.

Brown, Ezekiel do do.

Ballentine, Ebenezer Sur. Mate . .do.

Brigham, Origin d» [, .do.

Barlow, Joel Chaplain, j. .do.

Barnet, John do ..do.

Elijah .

, V\ alieiDea
l.iavis, John do....
Danforth. Joshua ..do
Dodge, Levi do
Dana, Benjamin \ .do. . .

.

Duvis. James .do
Davis, Ebenezer :. .do

Duffield, John Surgeon.

Crane, John Colonel . . . .do

Cobb, David Lt. do. c'g . .dn
'

Clarkson, Mathew Major .
.".

. .do

Carr, Samuel do ..do

Cogswell, Thomas ..do do
Coburn, Asa Captain ... .do

i

Clark, Silas do do....
j

Cook, David do do
Cooper, EzrkicI do .do. . .

.

Clapp, Calob do do....

Clayes, Peter ;. .do |. .do. . . .
|

Chambers, Mathew j. .do .do. . . . I

Cushing, Nathaniel l..do do. ...

Cogswell, Amos I.. do ..do. ... I

Emmerson, Nehemineh. . Capta
English, Andrew ..do.

Everett, Pelatiah Lieut

Egleston, Azariah do.

Ezsandean. William .do.

Edwards, Thomas do.
Eaton, Benjamin do.
Eldrid-e, Samuel ..do.

Emery, Ephraim do.

Euslis, William Surgeon..

I

Fernald, Tobias Lt. Col.

Francis, Thomas Captain

Fox, Joseph do. .

.

' Frost, Samuel .do...

Fuller. John do. . .

.

Frothingham do..
Felt, Jonathan .do..

Fowlcs, John
|
. .do /.

Freeman, Caustant | Lieut.

.

Foster, Thomas j. .do..

Frye, Nathaniel ..do..

Freeman, Thomas D j..do..

Pinley, James E. B Surgeoi

Fisk, Joshua .do..

Finley, Samuel .do..

Frink, Samuel Ensign
French, Elijah do..

.do...

.do...

.do...

.do....

.do.... :

.do. ... i

..do....

..do....'

..do.... I
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List of Officers—Continued.

Fiye, Frederick..

Foster, Elisha. .

.

Floyd, Ebenezer.

Fenno, Ephraim.

Glover, John
Greaton, John
Gibbs, Caleh.

Green, Francis ....

Goodale, Nathan
Garret, Andrew.. .

.

Givens, Robert
Gilbert, Benjamin. ..

Greenleaf, William.

.

Gardner, James
George, John
Green, John
Gridley, John
Graves, Asa
Greaton, Richard H
Greaton, John W. .

,

Goodwin, Francis L
Graham, Isaac G...

..do..

..do..
Lieut

.

Brig.Gen

Major....
Captain .

.

Lieut'.!!;

..do....
Ensign .

.

Heath, William
Hull, William
Hollister, Jesse

Holbrook, David
Hastings, John....
Holden, Aaron
Henley, Samuel . .

.

Heywood, Benjamii
Hunt, Thomas ,

Hobby, John
Hondin, Michael G
Haskell, Elnathan..

,

Hartshorn-, Thomas
Holbrook, Nathan..
Haskell, Jonathan..

,

Hill, Jeremiah
Hunt, Ephraim....
Holden, John
Holden, Levi
Hooker, Zibeon . .

.

Holland, Ivory.. ..

Holdridge, John. .

.

Holland, Park
Heldreth, William.
Hiwell, John
Hall, James
Hammond, Obijah.
Hoey, Benjamin
Hastings, Waltei
Hart, John
Horton, Elisha
Hamlin, Africa,

Howe, Richard
Kurd, John

Jackson, Michael.

Jackson, Henry.

Jackson, Thomas . .

.

Jackson, Simon
Johnson, William. .

.

Jackson, Daniel

Jefferd, Samuel
Ingersoll, George....
Jackson, Ebenezer...

Jackson, Michael, jr.

Jenkins, Joel.. ......

Jackson, Amasa. .". .

.

Jackson, Charles

^.r

i!!t!!
Ensign

.

Knox, Henry
Knapp, Moses.. ..

Killam, Joseph

—

King, Zebulon.. ..

Kendry, William..

. Maj.Gen

. Major. .

.

. Captain .

,

. ..do....

Lunt, Daniel

Learned, Simon. . .

.

Lincoln, Rufus
Lord, Simeon
Lee, Daniel
Lunt, James...
Lovejoy, Obadiah,

.

Lilley, Reuben
Leland, Joseph
Ligwell, John
Lillie, John
Lockwood,W
Lord, Jeremy
Leonard, Jacob
Lyman, Cornelius.

.

Laughton, William.

.jChaplain..

Ensign..

.

..do

Marshall, Thomas
Mellen, James
Maxwell, Hugh
Means, James
Maynard, Jonathan
Mills, William
Moore, William
Miller, Jeremiah
Mills, John
Marshall, Christopher .

McFarland, Moses.. .

.

Maynard, William.. ..

McLane, Daniel

Moore, William
Mason, David
Mooses, Benjamin
Merrick, Samuel
Morton, Silas

Miller, Joseph
Marble, Henry
Mellish, Samuel
Maynard, John

{
McCay, Daniel

Morgan, Benjamin

.do.

.do.

..do.

..do

..do...
Lieut . . .

.

..do.

Ensign..
Sur. Mate
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List of Officers—Continued.

Nixon, Thomas



IT

List of Officers—Continued.

Whitney, Daniel

Wiley, John
Winslow, Nathaniel . .

.



IS

List of Officers—Continued.

Buell.Johnri



List of OJ}icei%—Continued.

Leavenworth, Eli



List of Officers—Continued.

Wilcox, Joseph
Watrons, John R
Walmsley, William



List of O^eeri—rContinued;

Machin, Thomas
Marshall, Ehhu
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List of Officers—Continued.

Blair, John ^ ..

Buck, Joseph
Bonham, Absalom.
Burrows, Eden
Burnet, William. .

.

Burnel, William...
Bishop, John

Gumming, John N.
Conway, John
Cox, Richard
Corn, Samuel

N.Jersey

Phy&Su
Surgeon..

Campfield, Jabez Surgeon

Dayton, Elias

De Hart, Cyrus .

.

Dayton, Jonathan.,

Darby, Ephraim.

.

Heard, James
Howell, John
Hendry, Samuel. .

.

Holmes, Jonathan .

Holmes, John
Holmes, William.

.

Harris, J.-icob

Hopper, John
Hyre, Jacob
Hunter, Andrew.

.

Halsey, Luther. .

.

Kemper, Jacob. ..

.

Kenney, Abraham.
Kersey, William...

Lyod, Richard..

Leonard, Nathan
Lane, DerricK...

Luce, Francis...

Martin, Absalom..

.

Mead, Gile.s

Mitchell, Alexander.
Meeker, Uzal
McEwin, John
Mason, John

Ogden, Ma
Ogdcn. Aa

Brig. Gen
Captain...

Edgar, David Captain.

.

Elmer, Ebenezer Surgeon.
Elmer, Moses G Mate. . .

.

Ensign..

do.. ..

Chaplain,

Lieut . .

.

.do.

.do.

x:
Ensign

.

Lieut .

.

Ensign

.

Chaplaii

Colonel .

.

Captain...

Osmun, Benjamin Lieut . .

.

Orr, John '. .do, . .

.

Otto, Bodo iSurgeon.

Pemberton, Robert Captai

Philips, Jonathan.. I. .do..

Piatt, William |..do..

Peck, John Lieut

.

Parrot, Silas
!
. .do .

.

Paul, Jnmes L.do..

N.Jersey
..do <

..do.... i

Reading, Samuel Major.
Ross, John .do..

Reed, John Lieut

.

Reckless, Anthony do.

.

Rencastle, John do..
Rhea, Jonathan do..

i
Read, .Tnhn Ensign .. .1,

^

Shreeve, Israel Colonel

.

Spencer, Oliver [. .do

Snowden, Jonathan Lieut . .

.

Stout, Abraham do
Shute, Samuel M ..do.. ..

Seely, Samuel ^. .do....
Sears, Peter ;. .do. ...

Stout, Wessell T
;
. .do. . .

,

Shute, William jEnsign.

,

Sproule, Moses
j

. . do . .

.

Sedam, Cornelius R .do

Thomas, Edward D Lieut . .

.

Tharp, John .j. .do
Tunison, Garret Surgeon.
Tuttle, William.. ;Ensign...

aiiiai

Weyman, Abel". ,. .Jo..

Whitlock, Ephraim Lieut

,

Walker, George

Alexander, William 'Major.

Armstrong, John Maj. a.d

Armstrong, James Capiai

Ashton, Joseph Lieut

Arrnstrong, John
Alnson, Robert j. .do

Adams, William jSurgei

Allison, Richard iSur. Mate

Butler, Richard Colonel

.

Broadhead, Daniel |..do

Butler, William ,Lt. Col.,

Bayard, Stephen \. .do..

,

do....
do....
do....

..do....

Pemi.... ,

do j
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List of Officers—Continued.

Bush John .
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List of Officers—Continued.

Henley, Henry
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List of Officers—Continued.
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List of Officers—Continued.

Vaughan, Joseph iLt. Col.,
Vaughan, Joseph

Wilson, John

.

Adams, Peter Lt. Col.

.

Anderson, Richard Captain
Adams, William Lieut . .

.

Eccleston, John
Evans, Elijah

Ewing, James
Edmiston, Samuel

.

Edmiston, Samuel

.

Forrest, Uriah
Finley, Ebenezer .

Fickle, Benjamin.
Foard, Hezekiah .

Gist, Mordicia . .

.

Gumliy, John .

Giles, Aouilla . . .

.

Gibson, Jonathan

.

Gassaway, John.

.

Graither, Henry .

.

Gist, John

Lieut . .

.

Captain

Beall, William Dent
Brown, William....
Brookes, Benjamin
Brice, Jacob
Belt, John Springs.

.

Bruff, James
Benson, Perry.-

Beall, Lloyd
Eoyer, Michael ....
Baltzell, Charles
Bruce, William
Boyd, Thomas
Beall, Samuel B . . .

.

Bagues, James
Beatiy, Thomas ....

Baldwin, Henry
Baker, Henry
Brevitt.John
Bonham, Malakiah .

BurgesS; Joshua...

.

Britton, Joseph
Burgess, Baziel

Carlisle, John
Chev-er, John
Gary, D. John
Crawford Jacob ....
Clements, Henry..

.

Chapman, Henry H
Cross, Joseph
Compton, Edmond..

r:::
..do....
Captain

Captain . . .do.

Lieut do.

Gale, John
Gray, James Woolford.

.

Gassaway, Nicholas
Grometh, Jacob
Gassaway, Henry
Goldsborough, William..

Captain . . , Maryl'd

.

..do ..do....
Lieut ,...:.. do

Hall, Josias Carvel .

Howard, John E ...

Hardman, Henry .

.

Hamilton, George .

.

Hamilton, John A .

.

Handy, George
Hugou, Thomas B .

Hoops, Adam
Hanson, Isaac

Hanson, Samuel
Hill, Philip

Harris, Arthur
i Hamilton, John .

Hawkins, Henry...
!
Hartshorn, John ...

Halkerston, Robert

.do ',..do.

.do j..do.

Major .. .'..do.

iCaptain ...do.

..do....

..do....
Lieut . .

.

do.
do.
do.

..do...

Ao'.'.'.'. 1

Hamilton, Edward !. .do io,

Hanson, William [. .do '..do.

Hanie, Ezekiel Surgeon ..'..do.

Major .

.

Captain

Lieut . .

.

Surgeon

.

Lt. Col ,

Lieut .

.

..do...

Brig. Gen.
Colonel .

.

Maj.a.d c.

Captam .

Captain .

1 Jones, John C Captain . . .d

I

Jamison, Adam JLieut d

\
Jennifer, Daniel |Surfeon . . . .d

: i

! Kilty, William jSurgeon . . . -d

i
Keene, Samuel Y Sur. Mate . .d

Lynch, John IMajor i..do.

Lansdale Thomas i. .do [. .do.

I

Luckett, Thomas H ....|..do j..do.

..do.Lingan, James M ICapti

il Lynn, David |. .do..^|-. .ao.

i>
Lamar, William '. .do. . jV.|. -do.

jl

Luckett, David ILieut . . . .!. .do.

j]
Lowe, John

T

|. .do ,. .do.

Ij

Lynn. John |. .do |..do.

i

•
' '

jl

McHenry, James '.Major 1. .do.

;

McPherson, Samuel . . . .jCaplain . . .do.

II Myers, Christian I. .do 1. .do.

ji Marberry, Joseph Captain .j. -do.

I Muse, Walter L.do ..do.

I

Mason, Thomas '. .do I- .do.

': Morris, Jonatlian '..do ..do.

II Mitchell, John !..do L.do.

McCoy, John |Lieut 1, .do.

j!
McPhadon, James do |. .do.

j!
Morsan, David

,
. .do |. .do.

i! McPherson, Mark I. .do .do.

jj

Myers, Laurence ..do i..do.



Last of Officers—Continued.

Norris, Jacob Lieut .... Maryl'd

Oldham, Edward Captain . . . .do

Prall, Edward .jCaptain . .|. .do.

Price, Benjamin .do j,.do.

Pendergraat, William . . .iLieut |. .do.

Price, jr., James j. .do i. .do.

Pindell, Richard Surgeon .
.

; . . do

.

Ramsay, Nathaniel Colonel . .1. .do.

Roxburgh, Alexander. -.[Major ...i..do.

Revely, Francis iCaplain ..i..do.

Reily, William j. .do |. .do.

Rudolph, Michael j. .do ;. .do.

Richmond, Christopher. . . .do 1. .do.

Reed, Philip [. .do !. .do.

Rowse, Thomas iLieut j. .do.

Rickets, Nicholas {..do [. .do.

Rawlings, Isaac I.. do i. .do.

Raybold, Jacob \. .do .do.

Rutledge, Joshua do .do.

Rasin, WiUiam

Smallwood, William Maj. Gen.;, .do.

Sillman, jr., Jonathan Majo '''

Smith, Joseph ICapta

Spurrier, Edward j. .do j. .do

Smith, .Tohn !. .do |. .do.

Somerville, James \. .do ]. .do.

Smith, James \. .do.^. . . .|. .do.

Smith, John
Smith, Edward M
Sears, John
Smoot, William
Shugart, Martin
Skerrett, Clement
Stoddard, William T....
Smith, Alexander

Tillard, Edward
Trueman, Alexandei
Tannehill,Adamson
Towson, William...
Trueman, John
Tillotson, Thomas.

.

Lieut.Col.

Captain .

.

do
Lieut

Williams, Otho H
Woolford , Thomas . .

.

Weltner, Ludwick
Winder, Levin
Watkins, Gassaway .

.

Waters, Richard
Williams, Lylburn
Winchester, James . .

.

Ware, Francis

Wilmot, Robert
Wilkinson, Young

Physician

& Surgeon

Brig. Gen. . .do.

Colonel
do.

Lieut.Col. i. .do.

Captain ..1. .do.

..do \. .do.

Winchester, George ,

Waring, Baziel

Wright, Nathan. ...,

Warfield, Walter....

Anderson, Richard C

.

Anderson, John . , .

.

Allen, David
Archer, Peter F
Ashby, Benjamin
Archer, Richard

Lieut , .

.

do....
do....

Surgeon.

Lieut.Col.

Captain.,

Baylor, George
Buford, Abraham
Ball, Burgess
Belfield, John .•

Brum, Peter B
Brackenridge, Alexandei

Bell, Thomas
Barrett, William
Biggs, Benjamin
Burwell, Nathaniel

Bowne, Thomas
Barhee, Thomas.
Butler,

R^aiyl'i

Colonel . . . .do.

.

do do.

.

Lieut.Col. . .do.

.

Lawrence
Booker, Samuel
Beale, Robert
Blackwell, John
Blackwell, Joseph
Bentley, William
Bowyer, Michael

Buckner, Thomas
Bowyer, Thomas
Bediiiger, Henry
Ball, Daniel

Baskerville, Samuel . .

.

Brackenridge, Robert .

Bradford, Samuel K. .

.

Bell, Henry
Bowyer, Henry
Bradford, Charles ....

Beck, John
Brown, Jacob R |. .do

Bowen, John ,

Bohannan, Ambrose
i
Booker, Lewis
Brooke, John
Brooke, Francis ...

Baldwin, Cornelius.

.

Bedinger, Daniel. ..

Baylis, Henry
Bolmain, Alexander,

.do.

..do....

do.

do.
Surgeon..
" sign

Caball, Samuel J
Caarington, Edward . .

.

Clark, Jonathan
Call, Richard
Croghan, William
Cocke, Colin

Carrington, Mazo
Carter, John Champ . .

.

Cowherd, Francis

Chaplain

Lieut.Col

..do

..do

Captain
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List of Officers—Continued.

Coleman, Whitehead
Curry, James
Games, Patrick
Clark, Edmond
Carrington, George ..

Coleman, Samuel....
Claiborne, Richard ..

Crawford , John
Coverly, Thomas....
Clayton, Philip
Clay, Mathew
Crittenden, John . . .

.

Cruite, John
Campbell, Archibald.
Colemaii, Jacob
Conway, Joseph .. .

.

Cannon, Luke
Craddock, Robert . .

.

Craicke, James

Capti

Chrystie, Thomas..

.

Clements, IMace
Carrington, Clement

.

Eggleston, Joseph .

Edwards, Le Roy .

Eddins, Samuel
Edmunds, Thomas.
Eskridge, William.
Epps, William ....
Eastin, Philip

Evans, William ...

Erskine, Ciiarles .

.

Eustace, John

Febiger, Christiar
Finley, Samuel.

.

Fitzhugh, Peregri
Fox, Thomas . .

.

Fitzgerald, John.
Field, Reuben...
Fenn, Thomas ,

.

Poster, John H.

.

Fitzhugh, Williai

Gates, Horatio
Green, John
Gist, Nathaniel
Gibson, John
Gaskins, Thomas
Gilchrist, George
Gunn, James
Gillisnn, John
Gamble, Robert
Glascock, Thomas. . .

.

Gaines, William Fleraii

Gray, William
Green, Robert
Green, Grabriel

Gfray, Francis

Gordon, Ambrose

Physician
Gen.

Surgeon .

.

Virgin

do.

do.<

do.

do.

.do....

.do....

.do....

Ensign

.

..do...
Ensign.

Colonel

.

Major ..

Captain

.

..do....

..do....

..do....
Lieut

Ensign
Cornet

Maj. Gren.

Colonel .

,

do
do

Lt. Col...

Major . .

.

Captain .

.

Harrison, Charles . .

.

Heth, William
Hopkins, Samuel
Hawes, Samuel
Hopkins, David
Hayes, John
Hill, Thomas
Holmer, Christian . .

.

Holt, Thomas
Heth, Henry
Hughes, John
Hite, Abraham
Hogg, Samuel
Hord, Thomas
Harris, John
Heth, John
Hamilton, James .. .

.

Holt, James
Hite, Isaac

Hunt, John
Hackley, John ,

Hite, George
Higgins, Peter

Harrison, John
Harrison, Lawrence
Holmes, David
Harris, Jordan

Harrison, William B. .

.

Hughes, Jasper

Jamerson, John . .

.

Joynes, Levin
Johnston, John B..

Jones, Strother....

Jones, Churchill. .

.

Jordan, John
Johnston, William.
Johnston, Peter...

.

Jones, Charles ....

Jones, Albridgeton .

Kendall, Curtis

Kirkpatrick, Abram
Kilty, John
King, Elisha

Kirk, Robert
Kaya, Robert

Lee, Henry
Lewis, William ...

Lapsley, Samuel
Lovely, William L.

Lawson, Benjamin.

.

Lind, Arthur
Langham, Elias ...

Ludeman, John W.

,

Linton, John
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List of Officers—Continued.



List of Officers—Continued.
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List of Officers—Continued.

Kingsbury, John
j

L'amb, Gideon
Lytle, Archibald

Lylle, William
Lewis, Micajah
Lamb Abner
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List of Officers—Continued.

Moultrie, William Maj. Gen.
Marion, Francis Lt. Col.
Mitchell, Ephraim Major.
Martin, John.
Mayzick, Daniel.

.

Mitchell, James..

.

Mason, Richard .

.

Moore, Henry...

.

Mayzick, Stephen..

McGuire, Merry..

.

Martin, James

Ogive, George. .

.

Ousby, Thomas..
Oliphant, David..

Pinckuey, Charles C.
Pinckney, Thomas...
Preveaux, Adrian. . .

.

Pollard, Richard
Poyas, John E
Prescott, Joseph
Purcftll, Henry

Captain .

..do...,

..do...,

..do....

Lieut . .

.

.do.

Surgeon

.

Surgeon.

Lieut ,

do
Director . . .

Colonel.,

Major. .

.

Captain

.

Roberts, Richard Brook.
Roux, Albert

Russell, Thomas C
Rothmahler, Erasmus. .

.

Read, William.
Ramsay, Je :H.

Scott, William
Shubrick, Thomas

.

Smith, John C.

.

.Smith, Aaron
Sunn, Frederick.

Theus, Simeon
Turner, George
Tate, William
Tucker, Thomas Tudor.

Vickers, Samuel.

Warley, Felix

Warley, Joseph.

.

Williamson, John.
Warley, George.

.

Wickley, John...
Ward, William...

Mate
I

Hos.Mate
Chaplain..]

Captain.. .

• •do

Lieut .

Ensign . . . 1

.

Phy.&Sur-

Lt. Col..
Capt.&a.

Captain .

.

Lieut ....
Surgeon.

.

Sur. Matei.
Mate |..do.

Hos Chap . -do.

Lieut . .

.

Phy.&Su

Phy.&Sur.. do.

Captain..!,

do |..do...

do l..do..,

..do ..do...

Lieut I.. do...

Ward, John P. .

.

Withers, William R. . . .jEnsign.

1, Henry.

Beard, John
Brossard, Celeron.

Booker, Gideon..

.

Captain .

'.'Ao'.'.'.'.

Cook, Pains jCaptai

Cuthbert, Alexander |. .do..

Cowan, Edward Lieut

.

CoUins, Cornelius |. .do..

Elbert, Samuel 'Colonel..

.

Egbert, Jacob V [Hos.Mate

Frazer, John
Fitzpatrick, Patrick.

Habersham, John
Hicks, Isaac ,

Handley, George . . .

,

Hillary, Christopher .

Hayes, Arthur
Houston, James

Jordan, William.

Lowe, Philip.

Lane, Joseph.
Lucas, John..

Major.

.

Mcintosh, Lachlin |Brig. Gfen. . .do.

.

Mcintosh, John jLt. Col. . . .do.

.

Moore, Francis.

Milton, John
Mosby, Littleberry.

,

Mcintosh, Willian:

Meanly, John
Mcintosh, Lachlin

Morrison, John..

.

Mitchell, John...

.

Maxwell, Josiah do
Mosby, Robert

Parre, Nathaniel

Payne, Thomas.

Major....!, .do..

Captain . . . .do.

.

..do ..do..

..do do..

..do do.

.

Lieut do..

.do.

Captain

,
James |Lieut ..... .do..
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List of Officers— Continued.

Shick, Frederick Lieut

Sbarp, James Boyd Sur . Mate

Templeton, Andrew
Tannell, Francis Lieut

Georgia

.

do

Captair

Tetard, Benjamin

.

. Georgia

.

Wagnon, John Peter.

,

Wright, John G





ACTS OP CONGRESS.
SEPTEMBER 16, 1776.

Colonel - - . , . - . 500 acres of land.

Lieutenant Colonel ----- 450 do. do.

Major ..-.-. 450 Jo. do.

Captain - - - - - - 300 do. do.

Lieutenant -.--.- 200 do. do.

Ensign - - - - - , - 150 do. do.

Act of August mk, 1780.

Major General ... - - 1,100 acres of land.

Brigadier General ... - - 850 do. do.

Act of September 30tk, 1780.

—

Hospital Department.

Director the same as a Brigadier General - - 850 acres of land.

Chief Physicians and Purveyors same as a Colonel - 500 do. do.

Physicians, Surgeons, and Apothecaries, as a Lieu-

ant Colonel ----- 450 do. do.

Regimental Surgeons, Assistant to the Purveyor and

Apothecary, as a Major - - . - 400 do. do.

Hospital and Regimental Surgeon's mates as a Captain 300 do. do.



l^*~-*.>.



The names of Continental Officers who sened to the end of the war, in the differ-

ent States, and to whose heirs bounty land is still due from the United States.

NEW HAMPSHIRE.

Eno, Martin
McLowrey Alexander.

MASSACHUSETTS

Castaing, Peter

Conant, .Tohn

Chapin, Leonard. ..

Chaloner, Edward..
Davidson, Thomas.
Eysandean, William

Ellis, Paul..

Fenton, Joaipli

Howe, Richard S...
Jackson, Charles. .

.

Kingman, Edward .

.

Lane, Abiel

Parsons, Josiah

Parker, Stephen
Rawson, Jeduthan. ..

Stone, Nathaniel

Stafford, John R
Stevens, Ebenezer. .

.

Smith, John N
Thatcher, Nathaniel.

Walker, Robert

CONNECTICUT.

Cleveland, John. . ..

Cleveland, William.
Potter, Israel

Wetzell, Michael..

Lieut
Paymast'r
Lieut

Ensign .

.

Lieut . . .

.

..do
Captain .

.

Lieut . . .

.

Ensign . .

.

. .do

.do.

Paymast'i

Lieut
Ensign
Lieut

.

..150.

..200.

-.200.
..200.

NEW JERSEY.

Mitchell, Alexander Captain . . . . 300

.

Pemberton, Robert |. .do i . .300.

Read, John lEnsign 150

.

PENNSYLVANIA.

Chinn, Edward 'Lieut . ..

.

Cramer, Jacob .do

Carmichacl, Alexander. . . Ensign . .

.

Doyle, John 'Captain .

.

.200...

.150... !

.150...
i

.150...

.150...

Dionne, Germain
Foster, John
Gray.Robert
Gregg, Robert
Hopes, Robert
Hicks, Jacob G
Jenkins, George
Johnson, William
Lambert, Chas. J.Em '1..
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List of Officers—Continued.

SOUTH CAROLINA

Dunbar, Thomas
Ford, Tobias...,
Field, James. ...

Goodwin, John.
Goodwin, Uriah
Hart, Oliver

Kolb, Josiah

Knapp, Jc'hn. .

.

Langford, D" 'pI

Lloyd, Bpi.; .,,11^

Martin, Jo'> ..

.

McGuire, Minv
Mason, Riohard

.

Mitchell, Ephraii
O^ive, George . .

.

Ousby, Thomas.
Russell, Thomas C
Sunn, Frederick...

Lieut .

.

Ensign.
Lieut .

.

.200...

.900...

.200...

.300...

Major. .

.

Lieut . .

.

..do....

..do....

Surgeon.

GEORGIA,

AUeson, Henry....
Brossford, Coleron.
Collins, Cornelius.

.

Delaplane, Peter E.
Fitzpatrick, Patrick.

Hayes, Arthur
1 Jordan, William....

j

Mitchell, John
Maxwell, Josiah...
Mosby, Robert
Scott, William

Steadman, James. .

.

Tannell, Francis

I

Templeton, Andrew.

Lieut .

.

, Captain
. Lieut .

.

, Captain
. Lieut .

.

.do.

. Capta

.200..

.900..

.200..

.200..

.200..

. Captain .,



FOREIGN OFFICERS.

Captain

Major

Captain

Captain

Lieutenant

Lieutenant

Lieutenant Colonel..

Lieutenant Colonel..

Major

Cornet

Cornet

Lieutenant..

Surgeon

Major

300

450

300

300

aoo

200

450

450^

450

150

150

200

450

450



Officers of the Continental army killed in battle or died in service, sofar as any '

evidence is afforded. <

WHEN KILLED OK

NEW HAMPSHIRE.
j

Adams, Winburn. , Lieutenant Colonel

Beal, Zachaiiah Captain
Bell, Frederick M .do

Colburn, Andrew Lieutenant Colonel.

Fay, Joseph |Ensign

Faey, Joseph
[

do
Lurman, Samuel.. | Ensign..
Hopkins, Benjamin ^Lieutenant

Hopkins, Weight jCaptain

McCauly , Nathaniel jLieutenant

McClary, Andrew Major
Scammel, Alexander Colonel

Shortridge, Benjamin Captain |July

Thomas, Joseph iLieutenant Colonel . September
Thomas, Joseph JLieutenant September
Wait, Joseph 'Lieutenant Colonel. September
Wear, Richard .

i Captain August
Amos ILieutenant October

1777
1777

1777
;

1777
I

1777
1777 I

1777 i

1780
1779 I

1779
I

1775 I

1781
;

1776 ,

1777 I

1777
I

1776
1777 I

1777

MASSACHUSETTS. I

Alden, Ichabod Colonel tNovember
Allen, Jacob iCaptain 'September

Andrews, Joseph jLieut. of Artillery. .'December
Arnold, Noyes jLieutenant jAugust

Andrews, Joseph
I

do :September

Bryant, David jCaptain [September
Bragdon, Josiah Lieutenant jApril

Bond, William jColonel lAugusi
Cranston, Abner JMajor [May
Ellis, Paul jCaptain jjune

Francis, Ebenezer Colonel Liuly

Foster, Ebenezer lEnsign September
Goodrich, Ezekiel 'Lieutenant 'October

Gray, Hugh '. . . .do August
Jackson, Ephraim Lieutenant Colonel. December
Kingman, Edward

j

Ensign September
Lowell, Ebenezer i do [August
Munroe, Edmund [Captain June
Moore, Willard Major June
Noyes, Wadleigh Lieutenant October
Patrick, William Captain JMay
Perry, William lEnsign October
Parker, Moses iColonel June
Pierce, Hardy iLieutenant jSepiember
Reed, Benjamin i. . . .do iSeptember
Roundy, Luke Ensign October
Roberts, Moses Captain jFebruary
Steel, Aaron jLieutenant November
Skillings, John Captain lApril

Town, Ebenezer Ensign IFebruary
Thomas, John General June
Turner, Edward 'Lieutenant |December
Wiley, Aldrick .do jOctober

Walker, Richard do August
Walcott, Christopher , lEnsign Liuly

1778
1777

1777
1778
1780

77
I

1777

1778
1778
1775
1777
1778
1777
1775
1781
1777
17X7
1780
1777
1777

1778
1776
1777
1777
1778
1777



List of Oncers—Continued.

Williams, Edward Pyson
Warren, Joseph
White, William
Walker, Benjamin

RHODE ISLAND.

Major
Major General
Captain
Captain

May 29,. 1777
June 17, 1775
October — , 1781

June 17, 1775

Shaw, Silvanus Captain

Waterman, John

Carpenter, Benajah jCaptain Artillery. .

.

Flagg, Ebenezer Major
Green, Christopher Colonel

Jenciies, Oliver Lieutenant

Meadbury, Hezekiah Ensign

Mumford, Augustus Adjutant

Lieutenant.

.

Weeks, Nathan ! do.

CONNECTICUT.

Alden, Judah ICaptain

Benham. Silas [Lieutenant

Barber, David [Ensign

Brown, Stephen Captain

Coon, James ; iLieutenant

Dimon, David [Lieutenant Colonel

Davenport, Hezekiah ^ [Lieutenant

Douglass, William jColonel

Dunham, Silas jLieutenant

Durkee, John iColonel

Ens, Martin jEnsign

Fellows, David do
Goodwin, Nathaniel jOaptain

Ha,rris, John ILieutenant

Holmes, David ISurgeon

Howe, Solomon [Surgeon's Mate. .

.

Knowlton, Thomas 'Colonel

Kirtland, Nathaniel !Lieutenant

Lewis, Robert ; ICaptain

McLowry, Alexander iEnsign
Parmelie, Jeremiah iCapteiin

Philips, Noah [Ensign

Stoddard, Josiah iCaptain

Stoddart, Nathan
|

do
Whiting, Charles

|

do
Wooster, David Major General.

NEW YORK.

Glenny, William
Haviland, Ebenezer. .

.

Montgomery, Richeird.

Riker, Abraham
Thompson, James
Thompson, Thomas. .

.

.'Lieutenant

.'Surgeon's Mate. .

.

.ILieutenant.

^....do....

May
May
February
March
August
October
April

January

27, 1776

14, 1781

14, 1781

3, 1784
24, 1777

28, 1775

22, 1777

20, 177S

28, 1778

1777
1780
1777
1777
1777
1777
1781
1780
1779
1777
1777
1779
1778
1776
1777
1777

1780
1778
1778
1779
1777
1779

1777.

October 30, 1781

June 28, 1781
December 31, 1777

May 7, 1778
June — , 1780

— , 1781
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List of 0/^cw«—Continued.

NEW JERSEY.

Anderson, Ephraim-

.

Baker, Francis

Clough, Alexander. .

.

Caldwell, James
Hurley, James
Hays, Thomas
Johnson, Philip

McMeyers, Andrew.

.

Morris, Joseph
Neil, Daniel
Witherspoon, James.

.

Vorhies, Peter

PENNSYLVANIA.

Adjutant....

Colonel

Adjutant . .

.

Chaplain .

.

Lieutenant.

do....
Colonel
Captain
Major
Captain
Brigade Major.
Captain

December
January
December
February

August
October
December
January
October
October

August
March
March

Lieutenant IQctober

Ensign {September
To. ...IMay

;...!.Tuly

Boyd, Thomas Lieutenant September
Bunner, Rudolph Lieutenant Colonel . June
Boyd, William Lieutenant September
Bush, Lewis Major Septembe
Brownlee, Alexander Ensign March
Boy les, Thomas H Majc
Byard, William Capt
Bartholomew, Josh do.

Brownlee, James
Caruthers, John
Carmichael, Alexander
Detrick, Peter

De Hart, Jacob
Dill, James
Davis, Joseph
Hopes, Robert
Holliday, James
Huston, Alexander
Hammond, Benjamin
Hendricks, William
Kennedy, Samuel
Lemon, James
Lucas, Thomas
Lamar, Marian
McClintuck, Alexander
McGee, William
Morris, Benjamin
McClelan, ,

Martin, Peter

McLain, Robert Anthony
Miller, John
Patton, William
Peebles,

Pierce, Timothy
Ramsay, John jSurgeon
Reinick, Christian iSurgeon's Mate
Smith, Samuel Lieutenant

Shile, Peter do |November
Walborn, Major I do September

Ensign & a. „^
Lieutenant ISeptember
Captain April

do September
Lieutenant September

do iSeptember
do jFebruary

Caption ....'December

Sui-geon
I

Lieutenant. September
do October

Major September
Lieutenant September
Ensign jSeptember

do JSeptember
Lieutenant

j

Lieutenant September

27, 1776
4, 1777
— , 1775

3, 1777

4, 1777
26, 1779

13, 1779

28, 1778

11, 1777

11, 1777

15, 1781
—

,

1779
—

,

1777

16, 1778
—

,

1781
4, 1777

11, 1777
—

,

1781

21, 1780
11, 1777

23, 1779

11, 1777

11, 1777

11, 1777

20, 1778

31, 1775
—

,

1778

11, 1777

4, 1777

21, 1777

11, 1777

20, 1S77

U, 1777
—

,

1776
11, 1777

27, 1777

16, 1776

4, 1777

2, 1776

3, 1778
—

,

1776
21, 1777

4, 1777

5, 1777
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Ldst of Officers—Continued.

DELAWARE.

Adams, Nathan....
Holland, Thomas..
Haslelt, John
Holland, Thomas.

.

Vaughan, William.

MARYLAND.

Carson, John
Duvall, Edward
Donnovan, Richard . . .

.

Dobson, Henry
Hardman, John
Moore, Zedekiah
Mason, Caleb
Shoemaker, Jacob R
Willmot, William
Williams, Nathan
Van Brun, John Le De.

Blair, John
Bunting, William B.
Barron, William. . .

.

Casey, Benjamin
Cooper, Apollos
Conway, James
Campbell, Richard.

.

Chilton, John
Calderwood, James.
Dunn, Peter

Denerran, Mathew..
Dade, Roben
Drake, Thomas
Dye, Jonathan
Dickinson, Edmund 1

Eppes, Francis
Fanning, Joshua. . .

.

Field, Henry
Gregory, John
Grimes, William
Gallahue, Charles. .

.

Gregory, William..

.

Gould, David
Goggin, John
Gilham, John
Hawkins, Moses
Humphries, John. ..

Harrison, James
Helfenslein, Peter. .

.

Jouett, Mathew
Leitch, Andrew
Lewis, William
Mercer, Hugh
Megginson, Wm....
Nelson, William....

do
Captain....
Lieutenant..

Colonel .. ..

Captain....
Lieutenant..

March 27, 1776
October 4, 1777

January 3, 1777
October 13, 1777
March 22, 1777

Lieut. & Adjutant.
Captain

Lieutenant .

Ensign
Lieut. Frig.

Captain .. ..

Lieutenant..

Lieutenant.

.

Colonel . . .

.

Captain . . .

.

.do.

do
Major
Lieutenant.

do
....do
Major
Lieutenant Colonel
Lt. Frig. Randolph
Lieutenant

September
August
August
September
September
January
August
November
November
August
September

August
August
March
September
September
December
September
September
September
September

August
January
September
June

12, 1781

16, 1780

16, 1780

8, 1781

1, 1780
— , 1783

16, 1780
14, 1782

14, 1782
16, 1780
12, 1781

Captain.

Captain .

do.

.

Surgeon
Lieutenant.,

Captain
Lieutenant.,

do
Majo
Captain
Major
Lieutenant
Brigidier General.
Lieutenant

Lieutenant

February
August
March

October
December
October
July

November
September
November
January

December 4, 1T76

1780
1777

1778
1777
1777
1776
1781

1777
1777
1777

1776
1777
1777
1778
1776
1778
1778
1777
1777
1777
1776
1781
1777
1776
1777
1775
1777
1776
1777
1776
1779
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Ldst of Officers—Continued.

Pugh, Willis
Peyton, Robert
Peyton, George....
Quarles, John
Seayers, John
Smitl), William....
Tyler, John, jr . . .

.

Wallace, James
White, William...
Waller, Allen
Washington, John.
Wilson, John
Wallace, Andrew.

.

Wade, Edward

NORTH CAROLINA.

Hogan, James
Hilton, William. .

.

Irwin, Henry
Mott, Charles
Mebane, Robert. .

.

Nash, Francis.. .

.

Neabit, Gotliep. .

.

Parkerson, James.
Redpith,John
Turner, Jacob . . .

.

Wilson, Robert. .

.

SOUTH CAROLINA.

Bush, John
Elliott, Bernard . .

.

Gardner, Thomas.
Huger, Benjamin.

.

Laurens, John .

Motte, Charles
Moore, James

Roberts, Owen. . .

.

Shubrick, Richard.
Wise, Samuel

Moore, Franoist ; . ..

Steadman, James. . .

,

Templeton, Andrew.

Ensign
Lieutenant

Ensign
Lieutenant
Lieutenant Colonel

Lieutenant
Ensign

, . .do

Lie

Ensign
Captain
Lieutenant.

.

Captain
Lieutenant..

15, 1779

4, 1777

9, 1779
— , 1781

4, 1777
11, 1777

Brigadier General .

.

Lieutenant July

Colonel October

Major lOctober

Lieutenant Colonel. lOctober

igadier General . .October
sign ;December

Lieutenant
i

— ,

do jOctober 13, 1777

Captain October 4, 1777

Surgeon October 28, 1777

Lieutenant jOctober 9, 1779
Lieutenant Colonel. |October 25, 1778
Colonel [June 17, 1775

Major May 11, 1779

Lieutenant Colonel. — ,

Major lOctober 9, 1779
~ adier General .'.'Supposed to be from

i

South Carolina.

Colonel !June 20, 1779

Captain November 8, 1777

Major [October 9, 1779

Major |August 20,

Lieutenant July —

,

Captain May 16,

Brigadier General. .[August 16, 1783 |

Major Gfeneral January — , 1783
i
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PENSION LAWS.

CHAPTER I.

Rules of evidence relative to Invalid Pensioners.

Any oflScer, non-commissioned officer, musician, or private, who has been
wounded or disabled since the revolutionary war, while in the line of his duty

in the actual service of the United States, whether he belong to the military

establishment or to the militia, or to any volunteer corps called into service

under the authority of the United States,* may be placed on the pension list

of the United States, at such rate of compensation and under such regulations

as are prescribed by the act entitled "An act to provide for persons who were
disabled by known wounds received in the revolutionary war," passed April

the tenth, one thousand eight hundred and six. In substantiating such claim,

the following rules and regulations shall,be complied with, that is to say: all

evidence shall be taken on oath or affirmation, before the judge of the district,

or one of the judges of the State or Territory! in which such claimant resides,

or before some person specially authorized by commission from said Judge.

Decisive disability, the effect of a known wound or injury received while in

the actual service and line of duty, must be proved by the affidavit of the

commanding officer of the regiment, corps, company, ship, vessel, or craft, in

which such claimant served, or of two other credible witnesses to the same
effect, setting forth the time when, and place where, such known wound or

injury was received, and particularly describing the same. The nature of

5uch disability, and in what degree it prevents the claimant from obtaining his

subsistence, must be proved by the affidavit of some reputable physician or

surgeon, stating his opinion, either from his own knowledge and acquaintance

with the claimant, or from an examination of such claimant, on oath or affir-

mation, which, when necessary for that purpose, shall be administered to said

claimant by said judge or commissioner; and the said physician or surgeon, in

his affidavit, shall particularly describe the wound or injury from whence the

disability appears to be derived. Every claimant must prove, by at least one
credible witness, that he continued in service during the whole time for which
he was detached, or for which he engaged, unless he was discharged, or left

the service in consequence of some derangement of the army, or in conse-

quence of his disabihty resigned his commission, or was, after his dftability, in

captivity or on parole; and, in the same manner, must prove his mode of life

and employment since he left the service and the place or places where he has

since resided, and his place of residence at the time of taking such testimony.

Every claimant shall, by his affidavit, give satisfactory reasons why he did not

make application for a pension before, and that he is not on the pension list of

any State; and the judge or commissioner shall certify, in writing, his opinion

of the credibility of the witnesses whose affidavits he shall take, in all those

cases where, by this act, it is said the proof shall be made by a credible witness

»Act April 25, 1808, sec. 4. tAct April 18, 1814, sec. 3.



or witnesses; and, also, that the examining physician or surgeon is reputable
in his profession. The said judge of the district, or person by him commis-
sioned as aforesaid, shall transmit a list of such claims, accompanied by the
evidence, affidavits, certificates, and proceedings had thereon, in pursuance of
this act, noting particularly the day on which the testimonj- was closed before
him, to the Secretary for" the Department of War, &.c. And it shall be the
duty of the judge or commissioner aforesaid to permit each claimant to take a
transcript of the evidence and proceedings had respecting his claim, if he shall

deaxe it, and to certify the same to be correct. An increase of pension may
be allowed to persons already placed upon tlie pension list of the United States,

for disabilities caused by known wounds received during the revolutionary war,
in all cases where justice shall require the same: Provided, That the increase,

when added to the pension formerly received, shall in no case exceed a full

pension. Every invalid making application for this purpose, shall be examined
by two reputable physicians or surgeons, to be authorized by commission from
the judge of the district where such invalid resides, who shall report in writing,

on oath or affirmation, their opinion of the nature of the applicant's disability,

and in what degree it prevents him from obtaining a subsistence by manual
labor; which report shall be transmitted by said physicians or surgeons to the
Secretary for the Department of War.

CHAPTER II.

s, are to be paid at the

Every pension, or arrearage of pension,* that shall be due on the third day
of March, one thousand eight hundred and nine, or that may thereafter be-

come due, to any officer or soldier residing in either of the United States, or

the Territories thereof, in which there hath not been appointed an agent for

the payment of pensions, shall be paid at the seat of the Government of the

United States, by the Secretary of the War Department ; and the name of the

pensioner shall, on his application to the Secretary of War, be transferred from

the books of the State in which it was originally registered, to a register to be
opened for that purpose at the War Office of the United States.

CI^APTER III.

Provisions for rangers disabled in the service.

The officers, non-commissioned officers,! and privates raised pursuant to this

act, shall be entitled to the like compensation in case of disability, by wounds-

or otherwise incurred in the service, as officers, non-commissioned officers, and

privates in the present military establishment, and with them shall be subject

to the rules and articles of war which have been established, or may hereafter

by law be established ; and the provisions of the act entitled "An act fixing

the military peace establishment of the United States," so far as they may be

applicable, shall be extended to all persons, matters, and things, within the in-

tent and meaning of this act, in the same manner as if they were inserted at

large in the same. This act shall take eifect and be in force from and after the

passage thereof.

Act January 7, 1809. t Act January 2, 1812, sec. 4.



CHAPTER IV.

Pensions to invalids of the additional forces of 1812.

If any officer, non-commissioned officer,* musician, or private, shall be dis-

abled by wounds, or otherwise, while in the line of his duty, in public service,

he shall be placed on the list of invalids of the United States, at such rate of

pension and under such regulations as are or may be directed by law : Provi-

ded, always, That the compensation to be allowed for such wounds or disabili-

ties to a commissioned officer shall not exceed, for the highest rate of disability,

half the monthly pay of such officer at the time of his being disabled or wound-
ed, and that no officer shall receive more than the half pay of a lieutenant

colonel ; and that the rate of compensation to non-commissioned officers, musi-

cians, and privates, shall not exceed five dollars per month : Jind provided, also,

That all inferior disabilities shall entitle the person so disabled to receive an

allowance proportionate to the highest disability.

CHAPTER V.

Volunteers disabled in the service to be pensioned.

If any officer, non-commissioned officer,! musician, or private, shall be dis-

abled by wounds, or otherwise, whilQ in the line of his duty in public service,

he shall be placed on the list of invahd pensioners of the United States, at

such rate of pension and under such regulations as are or may be directed by
law : Provided, always, That the compensation to be allowed for such wounds
or disabilities, to a commissioned officer, shall not exceed, for the highest rate

of disability, half the monthly pay of such officer at the time of his being

wounded or disabled, and that no officer shall receive more than the half pay
of a lieutenant colonel ; and that the rate of pension to non-commissioned
officers, musicians, and privates, shall not exceed five dollars per month : Jivd
provided, also. That all inferior disabilities shall entitle the person so disabled

to receive an allowance proportionate to the highest disability.

CHAPTER VI.

The officers, according to the rank assigned them by Governor Harrison,

t

and which they held on the seventh day of November, one thousand eight

hundred and eleven, the non-commissioned officers and soldiers of the volun-

teers and militia, and the legal representatives of those who were killed or died

of their wounds, composing the army that served in the late campaign on the

Wabash against the hostile Indians, shall receive the same compensation which
is allowed by law to the militia of the United States, when called into the act-

ual service of the United States. The officers, according to the rank which
they held as aforesaid, the non-commissioned officers and soldiers of the volun-

teers or militia who served in the said campaign, and who were killed or died

of wounds received in said service, leaving a widow, or, if no widow, shall

'Act January 11, 1819, sec. 14. t Act February 6, 1812, sec. 5.

t Act 10th April, 1812, sees. 1, 2, 3.



have left a child or children under the age of sixteen years, such widow, or, if ,j

no widow, such child or children, shall be entitled to and receive the half of
\

the monthly pay to which the deceased was entitled at the time of his death, '

or receiving the wound of which he died, for and during the term of five years;
|

and, in case of the death or intermarriage of such widow before the expiration
;

of the term of five years, the half pay for the remainder of the term shall go to
j

the child or children of such deceased officer or soldier, whilst under the age of

sixteen years; and, in like manner, the allowance to the child or children of
|

such deceased, where there is no widow, shall be paid no longer than while •;

there is a child or children under the age aforesaid: Provided, That no greater ./

sum shall be allowed in any case to the widow, or to the child or children of

any officer, than the half pay of a lieutenant colonel. Every officer, according
j

to the rank which he held as aforesaid, non-commissioned officer and private,
'

of the volunteers and militia who served in the said campaign, and who has
|

been disabled by known wounds received in said service, shall be placed on the !

list of invalids of the United States, at such rate of pension as shall be directed
|

by the President of the United States, upon satisfactory proof of such wound i

and disability being produced to the Secretary of War, agreeably to such rul^ ,

as he may prescribe : Provided, That the rate of compensation for such wounds
j

and disabilities shall never, for the highest disability, exceed half the monthly
j

pay of such officer at the time of being so wounded or disabled; and that the

rate of compensation to a non-commissioned officer and private shall never ex-

ceed five dollars per month; and all inferior disabOities shall entitle the person
j

so disabled to receive a sum in proportion to the highest disability; but no pen- '

sion of a commissioned officer shall be calculated at a higher rate than the h?lf I

pay of a lieutenant colonel. '

I

CHAPTER VII.
j

!

Pensions to invalids of the one year's men, and five years half pay to widows in certain cases.
\

If any officer, non-commissioned pfficer,* musician, or private, shall be dis- 'j

abled by wounds or otherwise, while in the line of his duty, in public service,
j

he shall be placed on the list of invalids of the United States, at such rate of
|

pension, and under such regulations, as are or may be directed by law: Pro-

vided, always, That the compensation to be allowed for such wounds or disabili-

ties to a commissioned officer shall not exceed, for the highest rate of disability,
;

half the monthly pay of such officer at the time of his being disabled or wound- i

ed, and that no officer shall receive more than the half pay of a lieutenant

colonel ; and that the rate of compensation to non-commissioned officers, mu- :

sicians, and privates, shall not exceed five dollars per month : ^indprovided, '

also. That aU inferior disabilities shall entitle the person so disabled to receive i

an allowance proportionate to the highest disability. If any commissioned
;

officer shall, while in the service of the United States, die by reason of any
j

wound received in actual service of the United States, and leave a widow, or,
;

if no widow, a child or children under sixteen years of age, such widow, or, if I

no widow, such child or children, shall be entitled to and receive half the ,

monthly pay to which the deceased was entitled at the time of his death, for
j

and during the term of five years ; but in case of the death or intermarriage
^

cf such widow before the expiration of the said term of five years, the half ^
' 1

•Act January 29, 1813, sees. 10, 11.



pay for the remainder of the time shall go to the child or children of such de-

ceased officer: Provided, always, That such half pay shall cease on the de-

cease of such child or children.

CHAPTER VIII.

Invalids of certain troops for seacoast defence allowed pensions.

Each man enlisted under the authority* of this act shall be allowed the same
bounty, in money and land, as is now by law allowed to men enlisted for five

years, or during the war ; and the officers, non-commissioned officers, musi-

cians, and privates, shall receive the same pay, clothing, subsistence, and
forage, be entitled to the same benefits, be subject to the same rules and regu-

lations, and be placed, in every respect, on the same footing as the other regu-

lar troops of the United States.

CHAPTER TX. t' '

Pensions to invalids of the peace establishment of 1815.

The several corps authorized by the act of 3d March, 1815, fixing the mili-

tary peace establishment, consisting of artillery, infantry, and riflemen, shall

be subjectt to the rules and articles of war, be recruited in the same manner,
and with the same limitations ; and officers, non-commissioned officers, musi-
cians, and privates, shall be entitled to the same provision for wounds and dis-

abilities, the same provision for widows and children, and the same benefits

and, allowances in every respect not inconsistent with the provisions of this act,

as are authorized by the act of sixteenth March, one thousand eight hundred
and two, entitled "A^ act fixing the military peace establishment of the United
States," and the act of the twelfth April, one thousand eight hundred and
eight, entitled "An act to raise for a limited time an additional military force ;"

and the bounty to the recruit, and compensation to the recruiting officer, shall

be the same as are allowed by the aforesaid act of the twelfth of April, one
thousand eight hundred and eight.

CHAPTER X.

Widows of rangers, sea-fencibles, militia and volunteers, Ijilled in the war of 1812, with Great
Britain, allowed pensions.

When any officer? or private soldier of the militia, including rangers, sea-

fencibles, and volunteers, or any non-commissioned officer, musician, or pri-

vate, enlisted for either of the terms of one year or eighteen months, or any
commissioned officer of the regular army, shall have died while in the service

of the United States, during the late war, or in returning to his place of resi-

dence after being mustered out of service, or who shall have died at any time
thereafter, in consequence of wounds received whilst in the service, and shall

have left a widow, or^ if no widow, a child or children linder sixteen years of

age, such widow, or, if no widow, such child or children, shall be entitled to

receive half the monthly pay to which the deceased was entitled at the time

•Act Janu&ry 28, 18U, sec. 2. t Act March 3, 1815; iec. 7. } Act 16th April, 1816, sec. 1.
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of his death, for and during the term of five years ; and, in case of death or >

intermarriage of such widow before the expiration of said five years, the half i

pay for the remainder of the time shall go to the chUd or children of the said 1

decedent : Provided, always, That the Secretary of War shall adopt such forms -4

of evidence in applications under this act, as the President of the United ']

States may prescribe ; Provided, also. That the officers and private soldiers of .'

the militia, as aforesaid, who have been disabled by wounds or otherwise, 1

while in the service of the United States, in discharge ot their duty during
j

the late war, shall be placed on the list of pensioners, in the same manner as j

the officers and soldiers of the regular army, under such forms of evidence as J

the President of the United States may prescribe : Provided, also. That the
j

provisions of this act shall not extend to any person embraced in the provision ;:

of an act entitled "An act to provide for the widows and orphans of militia

slain, and for militia disabled, in the service of the United States," passed the
j

second day of August, one thousand eight hundred and thirteen.
I

CHAPTER XI.

Increase of pension to every grade under that of captain.

All persons of the ranks hereinafter named, who are now on the military :

pension roll of the United States,* shall, from and after the passage of this
)

act, be entitled to, and receive, for the disabilities of the highest degree,

the following sums in lieu of those to which they are now entitled, to '

wit: a first lieutenant, seventeen dollars; a second lieutenant, fifteen dollars; i

a third lieutenant, fourteen dollars; an ensign, thirteen dollars; and a non-
;

commissioned officer, musician, or private, eight dollars per month; and for

disabilities of a degree less than the highest, a sum proportionably less. All
j

persons of the aforesaid ranks, who may hereafter be placed on the military
]

pension-roll of the United Stales, shall, according to their ranks and degrees I

of disabilities, be placed on at the aforesaid rate of pensions, in lieu of those
|

heretofore established: Provided, That nothing herein contained shall be con-
|

strued to lessen the pension of any person who, by special provision, is enti- .

tied to a higher pension than is herein provided.
]

CHAPTER XII. , \

Widows and orplians of rangers placed on an equal footing with those of the infantry.
'

The widows and children of soldiers of the militia,t the volimteers, the
i

rangers, and the sea-fencibles, who served during the late war, and for whom j

half pay for five years was provided by an act passed on the sixteenth day of |

April, one thousand eight hundred and sixteen, entitled "An act making further I

provision for military services during the late war, and for other purposes," |

shall be placed on an equality as to their annual allowance; that is to say: such
widows, and in case of no widow, such children, as may be embraced in the

before recited act, shall be entitled to receive (as the half pay to which they

are entitled) at the rate of forty-eight dollars per annum, and no more; and the

widows and children aforesaid, of the officers of the different corps aforesaid,

shall be entitled to the half pay of the officers of the infantry; the widows 'j

• Act 24th AprU, 1816, aections I, 2. t Act March 3, 1817,



and children of the non-commissioned officers of the rangers shall be placed

on the same footing, as to half pay for five years, with the widows and chil-

dren of the infantry.

CHAPTER XIII.

Time of commencement of pension in invalid cases.

The right any person now has,* or hereafter may acquire, to receive a pen-

sion in virtue of any law of the United States, shall be construed to commence
at the time of completing his testimony pursuant to the act hereby revived and

continued in force.

CHAPTER XIV.

Pension agents to give bonds in such penalty as the Secretary of War may direct.

The agents for the payment of pensions! to invalid pensioners of the United

States, shall in future be required to give bonds, with two or more sureties,

to be approved by the Secretary of the Department of War, in such penalty as

he shall direct, for the faithful discharge of the duties confided to them res-

pectively.

CHAPTER XV.

Pensions granted to all the officers who served to the end of the Revolutionary war in the

Continental army.

Each of the surviving officers! of the army of the Revolution in the conti-

nental line, who was entitled to half pay by the resolve of October twenty-first,

seventeen hundred and eighty, be authorized to receive, out of any money in

the Treasury not otherwise appropriated, the amount of his full pay in said line,

according to his rank in the line, to begin on the third day of March, one thous-

and eight hundred and twenty-six, and to continue during his natural life:

Provided, That under this act no officer shall be entitled to receive a larger sum
than the full pay of a captain in said line. Whenever any of said officers has
received money of the United States, as a pensioner, since the third day of

March, one thousand eight hundred and twenty-six, aforesaid, the sum so re-

ceived shall be deducted from what said officer would otherwise be entitled to

under the first section of this act; and every pension to which said officer is

now entitled shall cease after the passage of this act. Every surviving non-

commissioned officer, musician, or private, in said army, who enlisted therein

for and during the war, and continued in its service until its termination, and
thereby became entitled to receive a reward of eighty dollars, imder a resolve

of Congress passed May fifteen, seventeen hundred and seventy-eight, shall be
entitled to receive his full monthly pay in said service, out of any money in the

treasury not otherwise appropriated, to begin on the third day of March, one
thousand eight hundred and twenty-six, and to continue during his natural life:

J'rwirferfjThat no non-commissioned officer, musician, or private in said army,

» Act Feb. 4, 1822, sec. 2. f Act Feb. 4, 1822, sec. 3, 1 Act 15th May, 1828.
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\

who is now on the pension list of the United States, shall be entitled to the • (

benefits of this act. The pay allowed by this act shall, under the direction of ',

the Secretary of the Treasury, be paid to the officer or soldier entitled thereto,
j

or to their authorized attorney, at such places and days as said Secretary may !

direct; and no foreign officer shall be entitled to said pay, nor shall any officer ,

or soldier receive the same until he furnish to said Secretary satisfactory evi-
i

dence that he is entitled to the same, in conformity to the provisions of this act;
,

and the pay allowed by this act shall not, in any way, be transferable, or liable
|

to attachment, levy, or seizure, by any legal process whatever, but shall inure

wholly to the personal benefit of the officer or soldier entitled to the same by
j

this act. So much of said pay as accrued by the provisions of this act before .,

the third day of March, eighteen hundred and twenty eight, shall be paid to \j!

the officers and soldiers entitled to the same, as soon as may be, in the manner
\

and under the provisions before mentioned; and the pay which shall accrue ..|

after said day shall be paid semi-annually, in like manner and under the same
provisions.

CHAPTER XVI.

The widow or children to receive the balance due in the case of a deceased pensioner.

In case of the death* of any invalid pensioner before the certificate of the

continuance of his disability, required by the act entitled "An act regulating

the payments to invalid pensioners," passed March third, one thousand eight

hundred and nineteen, was obtained, it shall be lawful for the Secretary of War,
and he is hereby directed, to pay to the legal representatives of such deceased

invalid the arrears of pension due at the time of his death, at the rate at which

it was fixed at his last examination: Provided, Such last examination was with-

in two years from the time of his death. Whenever any revolutionary pen-

sioner shall die, the Secretary of War shall cause to be paid the arrears of pen-

sion due to the said pensioner at the time of his death; and all payments un-

der this act shall be made to the widow of the deceased pensioner, or to her

attorney; or, if he left no widow, or she be dead, to the children of the pen-

sioner, or to their guardian, or his attorney; and if no child or children, then

to the legal representatives of the deceased. In all cases of applications for

pensions for wounds received in the revolutionary war, the testimony to estab-

lish the facts may be authenticated in the same manner with' those who apply

for pensions for wounds received in the late war with Great Britain.

CHAPTER XVII.

An annual report to be made to Congress of all rejected claims to pensions.

The heads of departments who may severally be' charged with the admin-

istration of the pension laws of the United States of America, be, and they

hereby are respectively, directed and required, as soon as may be after the

opening of each session of Congress, to present to the Senate and House of

Representatives a several list of sucli persons, whether revolutionary, invalid,

or otherwise, as shall have made apphcation for a pension, or an increase of

pension, and as, in their opinion, respectively ought to be placed on the pension

*Act 2d March, 1629

.

t Resolution 29th'May, 1830.
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roll, or otherwise provided for, arid for doing which they have no sufficient pow-
j

er or authority, with the names and residence of such persons, the capacity in

which they served, the degree of rehef proposed, and a brief -statement of the
]

grounds thereof, to the end that Congress may consider the same. i

CHAPTER XVIII.

The second section of the act* entitled "An act for the relief of certain sur-

viving officers and soldiers of the army of the Revolution," approved the fif-

teei4h day of May, one thousand eight hundred and twenty-eight, shall not be

construed to embrace invahd pensioners; and the pensions of invalid soldiers

shall not be deducted from the amount receivable by them under the said act.

CHAPTER XIX.

Each of the surviving officers, t non-commissioned officers, musicians, sol-

diers, and Indian spies, who shall have served in the continental line or State

troops, volunteers or militia, at one or more terms, a period of two years, dur-

ing the war of the Revolution, and who are not entitled to any benefit under
the act for the relief of certain surviving officers and soldiers of the Revolution,

passed the fifteenth day of May, eighteen hundred and twenty-eight, is au-

thorized to receive, out of any money in the treasury not otherwise appropri-

ated, the amount of his full pay in the said line, according to his rank, but not

exceeding in any case the pay of a captain in the said line : such pay to com-
mence from the fourth day of March, one thousand eight hundred and thirty-

one, and to continue during his natural life; and any such officer, non-commis-,
sioned officer, musician, or private, as aforesaid, who shall have served in the

continental line, State troops, volunteers, or militia, a term or terms in the

whole less than the above period, but not less than six months, shall be author-

ized to receive, out of any unappropriated money in the treasury, during his

natural life, each according to his term of service, an amount bearing such pro-

portion to the annuity granted to the same rank for the service of two years, as

his term of service did to the term aforesaid; to commence from the fourth day
of March, one thousand eight hundred and thirty-one. No person receiving

any annuity or pension, under any law of the United States providing for revo-

lutionary officers and soldiers, shall be entitled to the benefits of this act, un-
less he shall relinquish his further claim to such pension; and in all payments
under this act, the amount which may have been received under any other act

as aforesaid, feince the date at which the payments under this act shall com-

», mence, shall first be deducted from such payment. The pay allowed by this act

shall, under the direction of the Secretary of the Treasury, be paid to the offi-

cer, non-commissioned officer, musician, or private entitled thereto, or his or

their authorized attorney, at such places and times as the Secretary of the

Treasury may direct; and no foreign officer shall be entitled to said pay, nor

*Act May 31, 1830. t Act June 17, 832.
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shall any officer, non-commissioned officer, musician, or private receive the '•

same, until he iurnish the said Secretary satisfactory evidence that he is en- •

titled to the same in conformity to the provisions of this act; and thepay herg- 1

by allowed shall not be in any way transferable, or liable to attachment, levy,
;

or seizure, by any legal process whatever, but shall inure wholly to the per- ,

sonal benefit of the officer^ non-commissioned officer, musician, or soldier en- I

titled to»the same. So much of the said pay as accrued before the approval of
'

this act shall be paid to the person entitled to the same, as soon as may be, in i

the manner and under the provisions above mentioned; and the pay that shall '

accrue thereafter shall be paid semi-annually, in the manner above directed; '

and in the case of the death of any person embraced by the provisions of this ;

act, or of the act 1o which it is supplementary, during the period intervening '

between the semi-annual payments directed to be made by said acts, the pro-
portionate amount of pay which shall accrue between the last preceding semi-

i

annual payment and the death of such person shall be paid to his widow, or,
'

if he leave no widow, to his children. The officers, non-commissioned officers, I

mariners, or marines, who served for a like term in the naval service, during
the revolutionary war, shall be entitled to the benefits of this ac', in the same :

manner as is provided for the officers and soldiers of the army of the Revolution.
,

CHAPTER XX. ;

Pensions to invalids of mounted volunteers for frontier defence.

The officers, non- commissioned officers,* and privates, raised pursuant to

this act, shall be entitled to the like compensation, in case of disability, by '

wounds or otherwise, incurred in the service, as has heretofore been allowed I

to officers, non-commissioned officers, and privates in the military establish-
'

ment of the United States ; and shall be subject to the rules and articles of
|

war, and such regulations as have been or shall be established according to law I

for the government of the army of the United States, as far as the same may
I

be applicable to the said rangers, within the intent and meaning of this act, for
j

the protection and defence of the northwestern frontier of the United States. i

- CHAPTER XXI.

War Department directed to execute the law of June 7, 1832.

AU the duties which devolve upon the Secretary of the Treasuryt by virtue

of an act approved the seventh of June, one thousand eight hundred and thirty- >

two, entitled "An act supplementary to the act for the reUef of certain sur-

viving officers and soldiers of the army of the Revolution," be, and the

are hereby, transferred to the Secretary of War.
jj

CHAPTER XXII.
]

Half-pay to officers of Virginia State troops and navy. I

The proper accounting officers of the Treasury are required to liquidate and i

pay the accounts! of the Commonwealth of Virginia against the United States,
j

*Act June 15, 1832, sec, 4. jResolution June 28, 1833. JAct 5th July, 1832-
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for payments to the officers commanding in the Virginia line in the war of the

Eevolution, on account of half pay for life promised the officers aforesaid by that

Commonwealth, the sum of one hundred and thirty-nine thousand five hundred

and forty-three dollars and sixty-six cents. The Secretary of the Treasury be,

and he is hereby, required and directed to pay to the State of Virginia the

amount of the judgments which have been rendered against the said State for

and on account of the promise contained in an act passed by the General Assem-

bly of the State of Virginia, in the month of May, anno domini one thousand

seven hundred and seventy-nine, and in favor of the officers or representatives

of officers of the regiments and corps hereinafter recited, and not exceeding, in

the whole, the sum of two hundred and forty-one thousand three hundred and

forty-five dollars, to wit :

First. To the officers, or their legal representatives, of the regiment com-

manded by the late Colonel George Gibson, the amount of the judgments

which they have obtained, and which are now unsatisfied.

Second. To the officers, or their legal representatives, of the regiment deno-

minated the second State regiment, commanded at times by Colonels Brent

and Dabney, the amount of the judgments which they have obtained, and

which are now unsatisfied.

Third. To the officers, or their legal representatives, of the regiments of

Colonels Clark and Crockett, and Captain Rogers's troop of cavalry, who were

employed in the Illinois service, the amount of the judgments which they have

obtained, and which are now unsatisfied.

Fourth. To the officers, or their legal representatives, serving in the regi-

ment of State artillery commanded by the late Colonel Marshall, and those

serving in the State garrison regiment commanded b^ Colonel Muter, and

serving in the State cavalry commanded by Major Nelson, the amount of the

judgments which they have obtained, and which are now unsatisfied.

'Fifth. To the officers, or their legal representatives, who served in the navy

of Virginia during the war of the Revolution, the amount of the judgments

which they have obtained, and which are now unsatisfied.

The Secretary of the Treasury be, and he is hereby, directed and required

to adjust and settle those claims for half pay of the officers of the aforesaid

regiments and corps, which have not been paid or prosecuted to judgment

against the State of Virginia, and for which said State would be bound, on the

principles of the half pay cases already decided in the supreme court of appeals

of said State ; which several sums of money 'herein directed to be settled or

paid, shall be paid out of any money in the treasury not otherwise appropriated

by law.

CHAPTER XXIII.

Invalid pensioners entitled to pensions under the act of 15th May, 1828, may receive both

pensions.

The third section of the act* entitled " An act for the relief of certain sur-

viving officers and soldiers of the army of the Eevolution," approved the fif-

teenth day of May, one thousand eight hundred and twenty-eight, shall not be

construed to embrace invalid pensioners ; and the pension of invalid soldiers

jshall not be deducted from the amount receivable by them under the said act.

•Act 14th July, 1832.



CHAPTER XXIV.

Pensioners under the act of June 7, 1832, may receive invalid pensions, if disabled.
,

The second section of the act* entitled "An act supplementary to the act i

for the relief of certain surviving officers and soldiers of the Revolution," ap- *

proved the seventh day of June, one thousand eight hundred and thirty-two,
;

shall not be construed to embrace invalid pensioners ; and the pensions of in- '•

valid soldiers shall not be deducted from the amount receivable by them under
|

the said act. .

CHAPTER XXV.

Service to September, 1783, rendered available under tlie act of June 7, 1832.

In the execution of the actt supplementary to the "Act for the relief of

certain surviving officers and soldiers of the Revolution," approved June se-
,

venth, one thousand eight hundred and thirty-two, wherever it shall be made
to appear that any applicant for a pension under said act entered the army of

the Revolution in pursuance of a contract with the government made previous

to the eleventh day of April, one thousand seven hundred and eighty-three,

and continued in service until after that period, it shall be the duty of the

Secretary of War to compute the period of any such applicant's service from
the time he then entered the army, and until the date of the definitive treaty

of peace, and to allow him a pension accordingly.

CHAPTER XXVI.

Pension agents may be appointed as the Secretary of War directs.

All laws and parts of laws authorizing or requiring} the Bank of the United
States, or its branches, to pay any pensions granted under the authority of the

:j

United States, shall be, and the same are hereby, repealed ; and such pay-
i

ments shall be hereafter made at such times and places, by such persons or
,j

corporations, and under such regulations, as the Secretary of War may direct

;

i

but no compensation or allowance shall be made to such persons or corpora-
;1

tions for making such payments, without authority of law.
^

CHAPTER XXVII.

Widows and orphans of officers and soldiers of the militia, rangers, sea-fencibles, and volun-

teers, who have died since April 20th, 1818, entitled to five years' half-pay.

When any officer, non-commissioned officer,^ musician, or private, of the

militia, including rangers, sea-fencibles, and volunteers, shall have died while

in the service of the United States, since the twentieth of April, eighteen hun-
dred and eighteen, or who shall have died in consequence of a wound received

whilst in the service since the day aforesaid, and shall have left a widow, or,

» Act 19th February, 1833. f Act 2d March, 1833. t
Act 20th April, 1836.

§ Act July 4, 1836, sections 1, 4, 5.
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if no widow, a child or children under sixteen years of age, such widow, or, if

no widow, such child or children, shall be entitled to receive half the monthly

pay to which the deceased was entitled at the time of his death, or receiving

such wounds, for and during the term of five years ; and, in case of the death

or marriage of such widow before the expiration of said five years, the half

pay for the remainder of the time shall go to the children of the said decedent :

Provided, That the half pay aforesaid shall be half the monthly pay of the offi-

cers, non-commissioned officers, musicians, and privates of the infantry of the

regular array, and no more : Provided, also. That no greater sum shall be al-

lowed to the widow, or to the child or children of any officer, than the half

pay of a lieutenant colonel. Any pledge, mortgage, sale, assignment, or trans-

fer of any right, claim, or interest, in any money or half pay granted by this

act, shall be utterly void and of no effect. Each person acting for and in be-

half of any one entitled to money under this act, shall take and subscribe an

oath, to be administered by the proper accounting officer, and retained by him,

and put on file, before a warrant shall be delivered to him, that he has no in-

terest in said money by any pledge, mortgage, sale, assignment, or transfer

;

and that he does not know or believe that the same has been so disposed of to

any person whatever. The Secretary of War shall adopt such forms of evi-

dence, in applications under this act, as the President of the United States

shall prescribe.

CHAPTER XXVIII.

Pay allowed from 4th March, 1831, to the widow or children of revolutionary officers, soldiers,

or seamen, who died after that time, and before the 7th June, 1832.

If any officer,* non-commissioned officer, musician, soldier, Indian spy, ma-
riner, or marine, whose service during the revolutionary war was such as is

specified in the act passed the seventh day of June, eighteen hundred and
thirty-two, entitled " An act supplementary to the act for the relief of certain

surviving officers and soldiers of the Revolution," have died since the fourth

day of March, eighteen hundred and thirty-one, and before the date of said

act, the amount of pension which would have accrued from the fourth day of

March, eighteen hundred and thirty-one, to the time of his death, and become
payable to him by virtue of that act, if he had survived the passage thereof,

shall be paid to his widow, and, if he left no widow, to his children, in the

manner prescribed in the act hereby amended. Any pledge, mortgage, sale,

assignment, or transfer of any right, claim, or interest, in any money or half

pay granted by this act, shall be utterly void and of no effect. Each person
acting for and in behalf of any one entitled to money under this act, shall take

and subscribe an oath, to be administered by the proper accounting officer, and
retained by him, and put on file, before a warrant shall be delivered to him,
that he has no interest in said money, by any pledge, mortgage, sale, assign-

ment, or transfer, and that he does not know or believe that the same has been
so disposed of to any person whatsoever. The Secretary of War shall adopt

such forms of evidence, in applications under this act, as the President of the

United States shall prescribe.

Act July 4, 1836, sections 2, 4, 5.
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CHAPTER XXIX.
j

Widows of revolutionary officers and others allowed pensions.

If any person who served in the war of the Revolution,* in the manner spe-
I

cified in the act passed the seventh day of June, eighteen hundred and thirty-'
'

two, entitled " An act supplementary to the act for the relief of certain surviv-
j

ing officers and soldiers of the Revolution," have died leaving a widow, whose \

marriage took place before the expiration of the last period of his service, such'

!

widow shall be entitled to receive, during the time she may remain unmarried, f

the annuity or pension which might have been aDowed to her husband, by vir- ?

tue of the act aforesaid, if living at the time it was passed. Any pledge, t

mortgage, sale, assignment, or transfer of any right, claim, or interest in any i

money or half-pay granted by this act, shall be utterly void and of no effect.

Each person acting for and in behalf of any one entitled to money under this

act, shall take and subscribe an oath, to be administered by the proper account-

ing otficer, and retained by him, and put on file, before a warrant shall be
delivered to him, that l)e has no interest in said money, by any pledge, mort-

gage, sale, assignment, or transfer, and that he does not know or believe that

the same has been so disposed of to any person whatever. The Secretary of

War shall adopt such forms of evidence, in applications under this act, as the

President of the United States shall prescribe.

CHAPTER XXX. 1

Service to November 3, 1783, made available to widows in certain cases.
j

The benefits of the 3d section of the act,t entitled " An act granting half- ,

pay to widows and orphans, where their husbands or fathers have died of

wounds received in the military service of the United States, and for other i

purposes," approved the fourth day of July, eighteen hundred and thirty-six,
,

shall not be withheld from any widow, in consequence of her having married I

after the decease of the husband for whose services she may claim to be allow- '

ed a pension or annuity under said act : Provided, That she was a widow at
j

the time it was passed. The widow of any person who continued in the ser- i

vice of the United States until the third day of November, seventeen hundred
'

and eighty-three, and was married before that day, and while her husband was
'

in such service, shall be entitled to the benefits of the third section of the
j

aforsaid act. J

CHAPTER XXXI.

Five years' pensions to widows of revolutionary officers and others, if married before 1794.

If any person who served in the war of the Revolution,} in the manner spe-

cified in the act passed the seventh day of June, eighteen hundred and thirty-

two, entitled " An act supplementary to the act for the relief of certain surviv-

ing officers and soldiers of the Revolution," have died, leaving a widow whose

marriage took place after the expiration of the last period of his service and

before the first day of January, seventeen hundred and ninety-four, such widow
shall be entitled to receive for and during the term of five years from the fourth

•Act July 4, 1836, sections 3, 4, 5. J Act 3d March, 1837.

t Act July 7, 1838, sections 1, 2, 3.
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day of March, eighteen hundred and thirty-six, the annuity or pension which
might have titeen allowed to her husband in virtue of said act, if living at the

time it was passed : Provided, That in the event of the marriage of such wi-

dow, said annuity or pension shall be discontinued. No pledge, mortgage,

sale, assignment, or transfer of any right, claim, or interest, in any annuity,

half-pay, or pension granted by this act, shall be valid ; nor shall the half-pay,

annuity, or pension, granted by this act, or any former act of Congress, be
liable to attachment, levy, or seizure, by any process in law or equity—^but

shall inure wholly to the personal benefit of the pensioner or annuitant entitled

to the same ; and that, before a warrant shall be delivered to any person acting

for or in behalf of any one entitled to money under this act, such person shaD
take and subscribe an oath or affirmation, to be administered by the proper
accounting otBcer, and put on file, that he has no interest in said money by
any pledge, mortgage, transfer, agreement, understanding, or arrangement,
and that he does not know or believe that the same has been so disposed of to

any other person. The Secretary of War shall adopt such regulations and
' forms of evidence, ^n relation to applications and payments under this act, as

the President of the United States may prescribe.

CHAPTER XXXII.

The benefits of the third section of the act,* entitled "An act' granting half-

pay to widows or orphans where their husbands or fathers have died of wounds
received in the military service of the United States in certain cases, and for

other purposes," approved the fourth day of July, eightee^i hundred and thir-

ty-six, shall not be withheld from any widow whose husband has died since the
passage of the said act, or who shall hereafter die, if said widow shall other-

wise be entitled to the same.

CHAPTER XXXIII.

Death of the husband, after June 7, 1832, does not prevent the widow from drawing a pension
under the act of July 7, 1838.

The benefits of the actt " granting half-pay and pensions to certain widows,"
approved the seventh day ol July, eighteen hundred and thirty-eight, shall not

be withheld from any widow whose husband died after the passage of the act

of the seventh of June, eighteen hundred and thirty-two, and before the act of

the seventh July, eighteen hundred and thirty-eight, if otherwise entitled to

the same.

CHAPTER XXXIV.

The jnarriage of a widow after the death of her husband, for whose service she claims, is no bar
to her drawing a pension under the act of July 7, 1838.

The marriage of the widow after the death of her husband,} for whose ser-

vices she claims a pension under the act of the seventh July, eighteen hun-

• Joiftt resolution Jraly 7, 1838. t Joint Rteiblution, Aii^t' 16, 1849. J Act Atlgust'23, 1812.



dred and thirty-eight, shall be no bar to the claim of such widow to the benefit

of that act, she being a widow at the time she makes application for a pension.

CHAPTER XXXV. ;

Pensions may be paid to administrators or executors in certain cases. .1

In case any male pensioner shall die, ' leaving children, but no widow, the
j

amount of pension due to such pensioner at the time of his death shall be paid
|

to the executor or administrator on the estate of such pensioner, for the sole 'i

and exclusive benefit of the children, to be by him distributed among them in
j

equal shares, and the same shall not be considered as a part of the assets of

said estate, nor Uable to be applied to the payment of the debts of said estate '

in any case whatever. In case any pensioner who is a widow shall die, leav- i

ing children, the amount of pension due at the time of her death shall be paid
,

to the executor or administrator for the benefit of her children, as directed in i

the foregoing section. In case of the death of any pensioner, whether male or '.

female, leaving children, the amount of pension may be paid to any one or

each of them, as they may prefer, without the intervention of an administrator.
'

CHAPTER XXX\ 1.

The widow of any per^on who served in the war of the Revolution, t in the !

maimer set forth in the act approved the seventli day of June, eighteen hun- i

dred and thirty-two, entitled "An act supplementary to the act tor the reUef i

of certain stu'viving officers and soldiers of the Revolution," and whose widow,
!

in virtue of an act approved the seventh day of July, eighteen hundred and :

thirty-eight, entitled " An act granting half-pay and pensions to certain wi-
|

dows," and an act approved the twenty-third day of August, eighteen hundred
;

and forty-two, amendatory thereof, and a resolution approved the sixteenth day
,

of August, eighteen hundred and forty-two, entitled " A resolution declaratory of
j

the pension act of July seventh, eighteen hundred and thirty-eight,' ' received, 1

or is entitled to an annuity or pension for the term of five years from the fourth 'i

of March, eighteen hundred and thirty-six, shall be entitled to receive the
!

same annuity or pension which she received, or is entitled to receive, imder i

said acts or said resolution, or either of them, for and during the further term

of one year from the fourth day of March, eighteen hundred and forty-three,
|

or during such portion of said term as said widow shaU survive; subject in all
|

respects, however, to the rules, hmitations, and conditions, in amd by said acts

and resolution made and approved.
|

CHAPTER XXXVII. ',

Widows and husbands shall not draw pensions for the same period. :

No pension shall be hereaftert granted to a widow for the same time that her
'

husband received one. '

' Act June 19, 1840. t Act March 3, 1843, section 1. t Act AprU 30, 1844.
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CHAPTER XXXVIII.

Persons not entitled to pensions while in the service, except ia certain cases.

No person in the army, navy, or marine corps, * shaD be allowed to draw
both a pension as an invalid and the pay of his rank or station in the service,

unless the alleged disability for which the pension was granted be such as to

have occasioned his employment in a lower grade, or in some civil branch of

the service.

CHAPTER XXXIX.

Four years' additional pension to certain widows.

The act granting pensions to the widows of certain revolutionary soldiers,!

.approved the third day of March, one thousand eight hundred and forty-three,

is revived and extended for and during the term of four years from and after

the fourth day of March, one thousand eight hundred and forty-four, to have
the same effect as if said act had been a grant of pensions for five years, in-

stead of one year, from and after the fourth day of March, one thousand eight

hundred and forty-three. Such widows as have been or shall be admitted by
special acts of Congress to the benefit of the pension act, approved the seventh

day of July, one thousand eight hundred and thirty-eight, or to the benefit of

the act hereby revived and extended, shall be entitled and shall be admitted to

the benefit of this act; subject, however, to the rules, limitations, and condi-

tions, in and by said act prescribed.

CHAPTER XL.

Widows of revolutionary men entitled to a renewal of their pensions for life.

If any person who served in the war of the Revolution! in the manner spe-

cified in the act passed the 7th day of June, eighteen hundred and thirty-two,

entitled "An act supplementary to the act for the relief of certain surviving

officers and soldiers of the Revolution," have died, or shall hereafter die, leav-

ing a widow, whose marriage took place before the fiist day of January, one
thousand seven hundred and ninety-four, such widow shall be entitled to re-

ceive, for and during her natural life, from and after the fourth day of March,
eighteen hundred and forty-eight, the annuity or pension which might have
been allowed to her husband, in virtue of said act, if living at the time it was
passed, under the same rules, regulations, and restrictions, as are prescribed

in the act approved July seventh, eighteen hundred and thirty-eight, entitled

"An act granting half pay and pensions to certain widows:" Provided, That in

the event of the marriage of such widow, said annuity or pension shall be dis-

continued.

Sec. 2. JInd be it further enacted, That such widows as have been admitted
by special acts of Congress to the benefit of the Pension act, approved the
seventh day of July, one thousand eight hundred and thirty-eight, or to the
benefit of the act approved the- seventeenth of June, one thousand eight hund-
;:ed and forty-four, shall be entitled, and shall be admitted to the benefit of this

* Act April 30, 1844. t Act June 17, 1844, sections 1, 2. J Act February 2, 1848.
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act; subject, however, to the rules, limitations, and restrictions, in and by said

act prescribed.

CHAPTER XLI.

Surgeon's certificate to be considered sufficient evidence that the disability arose in the service.

In all cases of application for bounty land warrants,* under the act approved
February eleventh, eighteen hundred and forty-seven, the honorable discharge

of the applicant showing the same was predicated on a surgeon's certificate of
disability, shall be considered as satisfactory evidence to the Commissioner of
Pensions that the disability was incurred in the course of service.

CHAPTER XLH.
1

Fees allowed to Registers and Receivers, but not required from the soldiers who locate their- j

lai: d warrants. ;

I

For the services which may be rendered after the passage of this act,t by
the registers and receivers of the several land offices of the United States, in

carrying out the provisions of the ninth section of the act of eleventh February,
one thousand eight hundred and forty-seven, entitled "An act to raise, for a
limited time, an additional military force, and for other purposes," they shall

each be entitled to require from the holders of warrants issued under that act,

for one hundred and sixty acres, the sum of fifty cents for each; and from the

holders of warrants, issued under the same law, for forty acres, the sum of

twenty-five cents for each, as full compensation for those services: Provided,

That in all cases where the warrant is located by, and for the use of, the volun-

teer or soldier to whom such warrant may have issued, for services rendered
under the act aforesaid, no compensation shall be charged, either by the register

or receiver, for making such location.

CHAPTER XUII.

Brothers and sisters of soldiers of the Mexican war entitled to land in certain cases.

The termt "relatives," as used in the ninth section of the act entitled "An
act to raise, for a limited time, an additional military force, and for other pur- |

poses," approved eleventh February, eighteen hundred and forty-seven, shall i

be considered as extending to the brothers and sisters of those persons whose
|

services, under that act, may have entitled them to the land therein provided; I

the order or priority of right, however, shall remain as declared in that act,
j

and those failing, the right shall accrue, fourthly, to the brother or sister, or in
]

equal proportions to the brothers and sisters of the deceased, as the case
i

may be.
j

Sec. 2. Jlnd be it further enacted, That the benefits of the said act of eleventh
[

February, eighteen hundred and forty-seven, shall not be construed as forfeited
j

by the privates and non-commissioned officers who have been, or may be pro- '

moted to the grade of commissioned officer, during their service in Mexico, and .
\

» Resolution March 24, 1848. \ Act May 17, 1848.
J Act May 27, 1848.
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who shall have subsequently fulfilled the condition of their engagements:

Provided, Such promotion shall have been made subsequent to the original

organization of the company, corps, or regiment, to which such privates and
non-commissioned ofBcers may have belonged.

CHAPTER XLIV.

Time of application for bounty land for service in the war of 1812 with Great Britain extended.

The act of the second session of" the twenty-ninth Congress, chapter sixty-

nine, entitled "An act to provide for satisfying claims for bounty lands for

military services in the late war with Great Britain, and for other purposes,"

approved July twenty-seven, eighteen hundred and forty-two, and also the two
acts approved January twenty-seventh, eighteen hundred ana thirty-five, there-

in and thereby revived, and continued in force for five years, to be computed
from and after the passage of this act.* •

gtfF- A soldier to be entitled to bounty for the above named service, must have

enlisted for five years or during the war.

CHAPTER XLV.

In all cases where a pension may have been granted! to any officer or soldier

of the Revolution in his lifetime, the evidence upon which such pension was
granted shall be conclusive of the service of such officer or soldier in the ap-

plication of any widow, or woman, who may have been the widow of such

officer or soldier, for a pension; and upon proof by her that she was married to

any such officer or soldier prior to January first, seventeen hundred and ninety-

four, and that she is a widow, she shall thereupon be placed upon the pension

rolls at the same rate that such officer or soldier received during his lifetime.

CHAPTER XLVI.

Enlisted men of the Ordnance corps of the United States army, entitled to pensions and bounty
lands in certain cases.

The acts of Congress granting pensions to soldiers disabled by wounds or

otherwise, while in the line of their duty in public service, shall be construed

to apply to the enlisted men of the Ordnance departmentt who have been, or

may be, disabled, in the same manner as to non-commissioned officers, artifi-

cers, musicians, and privates of other corps of the army, subject to the limita-

tion that in no such case shall the pension exceed the rate of eight dollars

per month.

Sec. 2. And be it jurther enacted, That those enlisted men of the Ordnance
department who have served, or may serve, in Mexico during the war with
that country, shall be entitled to, and shall receive, the same bounty in land as

» Act June 26, 1848. t Act July 1 , 1848. j: Act July 10, 1848.
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is, or may be, allowed by law to other regular troops in the service of the
Unitttd States, and under like limitations and restrictions.*

• CHAPTER XLVII.

Penaione allowed to widows and orphans of officers and soldiers of the regular army, in certain

cases arising in the war with Mexico. "i

The provisionst of the first section of the act entitled "An act granting half ^'

pay to widows or orphans where their husbands and fathers ha%^e died of
j

wounds received in the military service of the United States, in certain cases,
j

and for other purposes," approved July fourth, eighteen hundred and thirty-
j

six, shall be applicable to all widows and orphans of officers, non-commission- <<

ed officers, musicians, and soldiers of the army of the United States, who were i

in the army of the United States on the first day of March, eighteen hundred
1

and forfy-six, or at any subsequent period during the present war between the
'

United States and Mexico. y\ll widows and orphans of officers, non-commis-
sioned officers, musicians, and privates, whether of the regular army or of

]

volunteers, who have died since the first day of April, one thousand eight

hundred and forty-six, or who may die during the war with Mexico, from I

wounds received or from disease contracted while in the line of duty, shall be
j

entitled to the same rate of pension as is provided for in the first section of the i

before -mentioned act, under like limitations and restrictions: Provided, said ,'

death has occurred, or may hereafter occur, while said officers, non-commis-
sioned officers, musicians, or privates, were in the service of the United States, '

and in the line of duty; or while returning to their usual place of residence in

the United States, after having received a discharge upon a surgeon's certifi- ,

cats for disability incurred from wounds received, or disease contracted while
j

in the line of duty, or while on their march to join the army in Mexico: .^nd
,

provided, furtha-, That this act shall not be applicable to the widows and or- I

phans of such officers, non-commissioned officers, musicians, or privates, who
j

have not served in Mexico, or at posts or stations on the borders of Mexico,
j

except where such officers, non-commissioned officers, musicians, or privates, .

have died while on their march to join the army in Mexico. '

Sec. 3. .ind be itfurther enacted, That all pensions under this act shall be «1

granted under such rules, regulations, restrictions, and limitations as the Se-
;

cretary of War, with the approbation of the President of the United States,
j

may direct.
j

CHAPTER XLVni.

if the first warrant was located on land unfit

It shall and tnay be lawful t for any soldier in the late war with Great Bri-

tain, to whom bounty land has been allotted and patented in the State of Ar-

» The joint resolution of the 10th of August, 1848, places all the officers, non-commissioned

officers, musicians, and privates of the Marine Corps who served with the army in the war
with Mexico, as also the artificers and laborers of the Ordnance Corps serving in said war, on
a footing in all respects as to bounty land and other remuneration, in addition to ordinary pay,

with the officers, non-commissioned officers, musicians, and privates of the army, provided

that this remuneration shall be in lieu of prize money and all other extra allowances.

t Act July 21, 1848. I Act 25th July, 1848.



23

kansas, which was and is unfit for cultivation, to surrender said patent, and to

receive in lieu thereof the same quantity of any of the public land, subject to

private entry, as he may select: Provided, That before receiving such new
land, it shall be proved to the satisfaction of the Commissioner of the General

Land Otfice, that the land so aUotted and patented to said soldier is unfit for

cultivation, and that said soldier has never disposed of his interest in said land

by any sale of his own, and that the same has not been taken or disposed of

for his debts due to any individual, and that he shall release all his interest in

the same to the United States, in such way as said Commissioner shall pre-

scribe, and such surrender and location shall be made within five years from

the passing 'of this act.

CHAPTER XLIX.

Widows of revolutionary officers and soldiers may draw pensions if married before Jannary
iirst, eighteen hundred. ;

The widows of all officers,* non-commissioned officers, musicians, soldiers,

mariners or marines, and Indian spies, who shall have served in the continen-

tal fine, State troops, volunteers, militia, or in the naval service, in the revo-

lutionary war with Great Britain, shall be entitled to a pension during such

widowhood, of equal amount per annum that their husbands would be entitled

to, if living, under existing pension laws; to commence on the fourth day of

March, eighteen hundred and forty-eight, and to be paid in the same manner

that other pensions are paid to widows; but no widow now receiving a pension

shall be entitled to receive a further pension under the provisions of this act;

and no widow married after the first day of January, one thousand eight hun-

dred, shall be entitled to receive a pension under this act.

Sec. 2. Jlnd be it further enacted, That any pledge, mortgage, sale, assign-

ment, or transfer of any right, claim, or interest, in any way granted by this

act, shall be utterly void and of no effect, nor shall the annuities or pension

granted by this act be liable to attachment, levy, or seizure by any process of

law or equity, but shall inure wholly to the personal benefit of the pensioner

or annuitant entitled to the same.

The same rules of evidence, regulations, and prescriptions shall apply and

govern the Commissioner of Pensions and Pension agents under this act,»as

now prevail under existing Pension laws which relate to widows of revolution-

ary officers and soldiers.

Sec. 3. And he it further enacted, That this act shall take effect imme-
diately.

Approved July 29, 1848.

CHAPTER L.

Pre-emption claimants upon the Miami lands in Indiana, entitled to bounty lands, may apply

their warrants m payment.

Those persons who are entitled to bounty land warrants t for one hundred
and sixty acres, in virtue of their own services duting the present war with

Mexico, and who may likewise be entitled to the right of pre-emption upffli

*Act July 29, 1848. t Act August 7, 1848.
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the Miami lands in Indiana, under the act of the third of August, eighteen

hundred and forty-six, shall have the privilege of applying their warrants in

payment, or part payment, for the tract for which they may establish their right

ofpre-emption; said warrant to be estimated, when received as aforesaid, at the

sum of one dollar and twenty-five cents for each acre therein contained : Pro-
vided, That in no case shall the Government be required to refund any excess of

the estimated amount of said warrants, over and above the price of the tract

claimed to be entered; and should the tract claimed to be entered as aforesaid ex-

ceed, at the rate fixed by law, the said sum, then and in such case the balance

of the purchase money of said tract shall be paid in cash.

CHAPTER LI.

Location of bounty land warrants in legal subdivision authorized in certain cases.

Any non-commissioned officer,* musician, or private, or his widows, dr

heirs, who shall receive, and hold in his own right, a land warrant, issued by
the Government of the United States for military service, may locate the same
in one legal subdivision, on any public land subject to private entry, taking

said land at the price at which the same is subject to private entry, and rec-

koning the warrant at one dollar and twenty-five cents per acre, for the number
of acres therein contained, and paying the balance, if any, in money; but ao
claim shall exist on the Government to pay for any balance on said warrant in

money.

Act August 14, 1848.



NAVY PENSION LAWS.

CHAPTER I.

Invalids of the navy allowed pensions.

Every officer, seaman, or marine,* disabled in the line of his duty, shall be

entitled to receive for life, or during his disability, a pension from the United

States, according to the nature and degree of his disability, not exceeding one-

half of his monthly pay. All money accruing, or which has already accrued,

to the United States from the sale of prizes, shall be, and remain forever, a

fund for the payment of pensions and half pay, should the same be hereafter

granted, to the officers and seamen who may be entitled to receive the same;

and if the said fund shall be insufficient for the service, the public faith is

hereby pledged to make up the deficiency; but, if it should be more than suffi-

cient, the surplus shall be applied to the making of further provision for the

comfort of the disabled officers, seamen, marines, and for such as, though not

disabled, may merit, by their bravery, or long and faithful services, the grati-

tude of their country.

CHAPTER n.

Five years' pensions to widows and children of navy officers killed.

If any officer of the navyt or marines shall be killed, or die by reason of a

wound received in the line of his duty, leaving a widow, or, if no widow, a

child or children, under sixteen years of age, such widow, or, if no widow,
such child or children, shall be entitled to receive half the monthly pay to

which the deceased was entitled at the time of his death, which allowance

shall continue for and during the term of five years; but, in case of the death

or intermarriage of such widow before the expiration of the said term of five

years, the half pay for the remainder shall go to the child or children of the

said deceased officer: Provided, That such half pay shall cease on the death of

such child or children, and the money required for this purpose shall be paid

out of the Navy Pension fund, under the direction of the commissioners of the

fund.

CHAPTER HI.

Five years' pensions to widows and orphans of persons slain in the service.

If anj seaman or marine,* belonging to the navy of the United States, shall

die, or if any officer, seaman, or marine, belonging to the navy of the United
States, shall have died since the 18th day of June, in the year of our Lord 1812,

"Act April 23, 1800, sections 8, 9. | Act January 20, 1813. * Act March 4, 1814, section 2.



by reason of a wound received in the line of his duty, leaving a widow, or, if

no widow, a child or children under sixteen years of age, such widow, or, if

no widow, such child or children, shall be entitled to receive half the monthly
pay to which the deceased was entitled at the time of his death; which allow-

ance shall continue for the term of five years; but in case of the death or inter-

marriage of such widow before the expiration of the said term of five years, the

half pay for the remainder of the term shaU go to the child or children of the

deceased : Provided, That such half pay shall cease on the death of such child

or children. And the money required for this purpose shall be paid out of the

Navy Pension fund, under the direction of the commissioners of that fund.

CHAPTER IV.

Revenue officers and seamen allowed pensions in certain cases.

The otficers and seamen* of the revenue cutters of the United States who
have been, or may be, wounded or disabled in the discharge of their duty whilst

co-operating with the nav^-, by order of the President of the United States,

shall be entitled to be placed on the navy pension list, at the same rate of pen-

sion, and under the same regulations and restrictions, as are now provided by
law for the officers and seamen of the navy.

CHAPTER V.

[The act of April 16, 1816, had it been inserted, would be placed here; but,

as that law is inoperative in time of peace, it is not deemed necessary now to

place it among the acts which are in force. It relates to the duties of the

courts andjnarshals respecting prize money.]

CHAPTER VI.

Orphans and widows of persons slain in armed vessels of the United States allowed pensions.

If any officer, seaman, or marine,! belonging to the navy of the United States,

shall die, or shall have died, since the eighteenth day of June, in the year of

our Lord one thousand eight hundred and twelve, in consequence of disease

contracted, or casualties or injuries received, while in the line of his duty, and

which shall be satisfactorily proved to the commissioners of the Navy Pension

fund, leaving a widow, or, if no widow, a child or children under sixteen years

of age, such widow, or, if no widow, such child or children, shall be entitled to

receive half the monthly pay to which the deceased was entitled at the time of

his death; which allowance shall continue for the term of five years; but, in

case of the death or intermarriage of such widow before the expiration of the

said term of five years, the half pay for the remainder of the term shall go to

the child or children of the deceased: Provided, That such half pay shall cease

on the death of such child or children. And the money required for this pur-

pose shall be paid out of the Navy Pension fund, under the direction of the

commissioners of that fund.

• Act April 18, 1814. t Act March 3, 1817.



CHAPTER Vir.

Pensions sjiven to orphans and widows of persons slain in armed vessels of the United States.

In every case where a person has been put on the pension list,* or granted

a certificate of pension, by virtue of the first section of an act passed the four^
day of March, in the year eighteen hundred and lourteen, entitled "An act

giving pensions to the orphans and "widows of persons slain in the public or

private armed vessels of the United States," the Secretary of the Navy be,

and he is hereby, authorized, at the expiration of the term of five years for

which any pension certificate shall have been granted as aforesaid, to allow

the full monthly pension to which the rank of the deceased would have entitled

him for the highest rate of disability; and that such pension shall continue to

such person for the further term of five years: Provided, That such pension

shall cease on the death of such wid^ow, child, or children.

CHAPTER Vni.

Half pay pensions to the widows and children of certain oiTicers, seamen, and marines,
extended.

In all cases where provision has been made, bylaw,! for five years' half pay
to the widows and children of officers, seamen, and marines, who were killed

in battle, or died of wounds received in battle, or who died in the naval service

of the United States during the late war, the said provision shall be continued

for the additional term of five years, to commence at the end of the first term
of five years, in each case, respectively, making the provision equal to ten

years' half pay; which shall be paid in the manner and out of the fund hereto-

fore designated by law; and the said pensions shall also cease for the reasons

mentioned in the said law.

CHAPTER IX.

of the term of half pay pensions to widows and children.

In all cases where provision has been made, bylaw,} for five years' half pay
to the widows and children of officers, seamen, and marines, who were killed

in battle, or who died in the naval service of the United States, during the

late war, and also in all cases where provision has be#i made for extending the

term for five years, in addition to the first term of five years, the said provision

shall be further extended for an additional term of five years, to commence at

the end of the second term of five years, in each case, respectively, making
the provision equal to fifteen years' half pay, which shall be paid out of the

fund heretofore provided by law; and the said pension shall cease, for the causes

mentioned in the laws providing the same, respectively. From and after the

passing this act, the act entitled "An act to amend and explain an act giving
pensions to the orphans and widows of persons slain in the public or private

armed vessels of the United States," passed March the third, one thousand
eight hundred and seventeen, is hereby repealed: Provided, however, That
nothing in this act contained shall be construed to prevent the payment of any

» Act April 16, 1818. f Act of March 3, 1819. t Act of January 22, 1824.



pension already granted, until the full expiration of the period thereof; nor to

affect or impair the rights of any person or persons which may have accrued
.during the existence of the act hereby repealed, as aforesaid.

CHAPTER X.

Extending the term of certain pensions.

In all cases* where provision has been made, by law, for the five years' half

pay to the widows and children of officers, seamen, and marines, who were
killed in battle, or who died in the naval service of the United States, during
the last war, and also in all cases where provision has been made for extending
the term for five years in addition to any term of five years, the said provision

shaU be further extended for an additional term of five years, to commence at

the ^d of the current or last expired term of five years in each case, respect-

ively; making the provision equal to twenty years' half pay, which shall be
paid out of the fund heretofore provided by law; and the said pensions shall

cease for the causes mentioned in the laws providing the same, respectively.

CHAPTER XI.

Further extending pensions heretofore gr

In all casest where provision has been made, by law, for the five years' half
j

pay to widows and children of officers, seamen, and marines, who were killed
{

in battle, or who died in the naval service of the United States, and also in all i

cases where provision has been made for extending the term for five years, in i

addition to any term of five years, the said provision shall be, and is hereby, I

further extended for an additional term of five years, so far as respects widows
only, to commence at the end of the current or last expired term of five years,

in each case, respectively; which pensions shall be paid out of the fund here-
,

tofore provided by law; and the pension herein continued shall cease for the !

causes mentioned in the laws granting the same, respectively. The provisions ;

of this act shall be extended to the widows of all those who may have died by
reason of wounds received during the war.

t CHAPTER XII.

Concerning naval pensions, and the navy pension fund.

All the provisions t and benefits of the act of the twenty-eighth June, one

thousand eight hundred and thirty-two, entitled " An act further to extend the

pension heretofore granted to the widows of persons killed, and who died in

the naval service," be continued for another terra of five years to all those

widows who have heretofore had the benefit of the same, and the same are

hereby also extended to the widows of officers, seamen, and marines, who have

died in the naval service since the first da)' of January, one thousand eight

hundred and twenty-four, or who may die in said service, by reason of disease

contracted, or of casualties by drowning or otherwise, or of injuries received

•Act of May 23, 1828, sect. 1. f Act of June 28, 1832. J Act of June 30, 1834.



while in the hne of their duty ; and the pensions of such widows shall com-

mence from the passage of this act : Provided, That every pension hereby

granted shall cease on the death or marriage of such widow. There shall be

reimbursed to the Navy Pension fund, out of any money in the Treasury not

otherwise appropriated, the cost of the stock of the Bank of Columbia, hereto-

fore putchased by the commissioners of the said fund, and which now remains

unredeemed by the said bank, together with interest thereon from the period

at which said bank ceased to pay interest, to the time of the reimbursement

herein directed to be made ; and, at the period of said reimbursement, the said

stock shall be transferred by the Secretary of the Navy to the Treasurer of the

"United States.

CHAPTER XIII.

Navy pensions renewed to certain widows for five years.

The pensions* for. ithe period of five years, which have been heretofore

granted out of the Naval Pension fund to the widows of officers, seamen, and

marines, who have been killed or died by reason of a wound received in the

line of their duty, or who have died by occasion of disease contracted, or of a

casualty by drowning or otherwise, or of injury received while in the line of

their duty, and which pensions have ceased in consequence of the expiration

of the period for which they were originally granted, or for which they were

subsequently renewed, shall be continued for another period of five years to

such of the said widows as have remained unmarried ; to commence from the

dayon which such pensions, respectively, terminated, and to be paid out of

any money in the Treasury not otherwise appropriated : Provided, That every

pension hereby renewed shall cease on the death or intermarriage of the widow
to whom the same is hereby granted.

CHAPTER XIV.

Naval pensions of certain widows and orphans renewed, and naval engineers, firemen, and coal-

heavers, provided for.

All those widows t and such child or children as are now receiving a pen-

sion under any of the laws of Congress, passed prior to the first of August,

eighteen hundred and forty -one, (excepting the law passed the third of March,

eighteen hundred and thirty-seven,) and those widows and children who have

received pensions at any time within five years, prior to the passage of this

act, may, and shall, continue to receive the same amount as they have receiv-

ed under any special act, from the time such special act expired ; Provided,

Such act ceased on or after the first day of September, eighteen hundred and

forty-five, or may hereafter terminate ; and all such pensions as are now in

force, and such as are renewed by this act, shall be paid out of any money in

the Treasury not otherwise appropriated, so long as the said widows shall live

as widows ; and in case of the death, before or after th^ passage of this

act, of the widows, to the orphan child or children of the deceased parties,

until they respectively arrive at the age of sixteen years ; and to the child or

children of said widows, in case of marriage by said widows, until said child or

children shall respectively arrive at the age of sixteen years ; and that the act

Act of March 3, 1845. j Act of August 11, :
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approved thirtieth April, eighteen hundred and forty-four, shall not be so con-
j

strued as to exclude officers, seamen, or marines, from their pensions when -

disabled for sea service : Provided, That the whole amount received by the

pensioner, including pay for his service, and pension shall not exceed his low-

est duty pay ; that the orphan child or children of the deceased parties shall '

have a pension, in case the widow has died after drawing a five years' pension,

to commence at the time when the widow dies, and to continue until the child

or children shall respectively reach the age of sixteen years ; and that any
^

casualty, by which an officer, seaman, or marine has lost or may lose his life
;

while in the line of his duty, shall be considered sufficient to entitle the wi- '

dow, child, or children, to all the benefits of this act.
'

Sec. 2. Jlnd be it further enacted, That engineers, firemen, and coal-heavers ,

in the navy, shall be entitled to pensions in the same manner as officers, sea- . |

men, and marines ; and the widows of engineers, coal-heavers, and firemen,

in the same manner as the widows of officers, seamen, and marines : Provided,
,

That the pension of a chief engineer shall be the same as that of a lieutenant
I

in the navy ; and a pension of the widow of a chief engineer the same as that

of the widow of a lieutenant in the navy ; the pension of a first assistant engi- j

neer the same as that of a lieutenant of marines ; and the pension of the widow
of a first assistant engineer the same as that of the widow of a lieutenant of

marines ; the pension of a second or third assistant engineer the same as that
j

of a forward officer, and the pension of the widow of a second or third assistant
I

engineer the same as that of the widow of a forward officer ; the pension of a \

fireman or coal-heaver the same as that of a seaman ; the pension of the widow
of a fireman or coal-heaver the same as that of the widow of a seaman : ^nd
provided, further, That an engineer, fireman, or coal-heaver, shall not be en-

titled to any pension by reason of a disability incurred prior to the thirty-first
j

of August, eighteen hundred and forty-two, nor shall the widow of an engi- |

neer, fireman, or coal-heaver, be entitled to any pension by reason of the death ]
i

of her husband, if his death was prior to the said date. •

Sec. 3. And be itfurther enacted. That the amount of pension in every case .
'i

arising under this law not to exceed the half-pay of the deceased officer, sea- 'i

man, or marine, as it existed in January, eighteen hundred and thirty-five, or
;

such rate of pension as is allowed by this act. I

CHAPTER XV.
i

An Act* granting five years' half-pay to certain widows aad orphans of officers, non-commis-
,

sioned officers, musicians, and privates, both regulars and volunteers.
I

The provisions of the second section of the act entitled " An act amending •!

the act entitled ' An act granting half-pay to widows or orphans, where their I

husbands and fathers have died of wounds received in the military service of
\

the United States, in cases of deceased officers and soldiers of the militia and
;

volunteers,' " approved July twenty-first, eighteen hundred and forty-eight, i

shall be so construed as to embrace all widows and orphans of officers, non- I

commissioned officers, musicians, and privates, whether of the regular army or

of volunteers, who have received an honorable discharge, or who remained to

the date of their death in the military service of the United States, and who
have died, since their return to their usual place of residence, of wounds re-

ceived or from disease contracted while in line of duty ; subject to such

rules, regulations, and restrictions as the Secretary of War, by the third sec-

tion of said act, is authorized to impose. ^

• Act of February 22, 1849.



OPINIONS OF THE ATTORNEY GENERAL

Description of disability which entitles the claimant to a pension.

Washington, April 6, 1815.

The Secretary of War having, in a letter of the 4th instant, desired my
opinion on the true meaning of the first clause of the fourteenth section of the

act of Congress, passed on the 16th of March, 1802, for fixing the military

peace establishment, I have the honor to submit the following :

The words of the clause are, " That if any officer, non-commissioned officer,

musician, or private, in the corps composing the peace establishment, shall be

disabled by wounds or otherwise, while in the line of his duty in public ser-

vice, he shall be placed on the list of invalids of the United S.tates, at such
rate of pay, and under such regulations, as may be directed by the President

of the United States for the time being."
The question made is. In what other way than by wounds must the disability

have been incurred, to entitle the party to the pay provided .'

The words of the section are not quite so distinct as to remove all grounds
for diversity of opinion

;
yet, unless some liberality in their interpretation be

allowed, it is to be feared that the benignant intentions of the law might be in

danger of being curtailed or frustrated. The expression "or otherwise" i»

placed in contradistinction to wounds. In its primary signification, it may
be taken to import a disability brought on by the direct and apparent agency of

accidents or inflictions from the hand of God or man, happening to the party

while in the immediate and obvious discharge of his duty, but which could not,

with technical propriety, be denominated wounds. Instances of the kind may
readily be conceived : as if an officer, while exercising his men on a hot day,

should receive a stroke of the sun ; a musician, while obeying an order to

sound his bugle, should rupture a blood-vessel ; or a soldier, while working
upon fortifications, should dislocate a limb : in such and similar cases that may
be imagined, it cannot be doubted but that the disability would be brought on
in a mode to meet the alternative stated in the act. It will be to enlarge it

but a little more, and, as it is conceived, to uphold its genuine and humane
spirit, as well as its legal sense, to say that the connexion between the inflict-

ing agent and consequent disability need not always be so direct and instanta-

neous. It will be enough if it be derivative, and the disabihty plainly, though
remotely, the incident and result of the mihtary profession. Such are the

changes and uncertainties of the military life ; such oftentimes its toils as well

as its hazards, that the seeds of disease, which finally prostrate the constitu-

tion, may have been hidden as they were sown, and thus be in danger of not

being recognised as first causes of disability in a meritorious claim put forth

for the bounty of the act. It would not, I think, be going too far to say, that, ia

every case where an officer or private loses his health, while in the service, to

such a degree as to be disabled from performing his duty any more, he is con-



templated /)rmn facie as an object of this charitable relief from the legislature, i

I feel more doubtful in fixing, by any undeviating standard, what is meant by ']

being in the line of his duty. Upon this point I should presume, however,
'

that every officer in full commission, and not on furlough, must be con- «

sidered in the line of his duty, although, at the moment, no particular or
\

active employment is devolved upon him. The same of a soldier who is
j

kept in pay ; for it is presupposed of both the one and the other that they are '.

at all times prepared for duty ; and it is surely of indispensable obligation upon
them to keep themselves detached from other pursuits, so as to be ready, at a '

moment, to answer any call emanating from those who may be authorized to
]

command them. Perhaps a voluntary absence, too long contmued, on the part I

of an officer, from his station, might form an exception, so as to exclude the I

idea of his having been in the line of his duty during any accident or sickness '

palpably proceeding from causes while he was away. But the officer who, by ..

reason of marches in damp or cold weather, or who, from living in a garrison :

exposed to marshy exhalations, finds, even at some interval, his constitution
''

broken down by rheumatism, or enfeebled by the constant recurrence of fevers, '

is surely as just an object of this humane stipend at the hands of the Govern-
j

ment, as he who may have had his arm shattered by a bullet. Such cases are

again put only as examples. Others may also be supposed, in which the per- ^

formance of military duty, in some of the various shapes it may be made to '

assume, has proved the original, though it may not be admitted as the proxi- I

mate, cause of the disability superinduced.
j

In the discretion which is vested in the President, a sufficient guard is es-
\

tahlished that an interpretation of the act, such as is indicated by the foregoing i

remarks, will not open the way to abuse. If the loss of health should have i

proceeded from careless or irregular habits in the party—much more, if from i

vicious ones; or if he brought to the service or ranks of his country a constitu-
,

tion already impaired, or rankling with the germ of maladies that afterwards do

^nothing more than ripen into activity; these will form occasions for caution, or
\

for an entire exclusion from the bounty, when the executive duty comes to bfe 1

performed in the way Congress have pointed out. A claimant who was sus-
j

pected not to stand in lights altogether meritorious or innocent must expect *

that his application would meet a severe scrutiny, and certain rejection at the
j

discovery of anything that could taint it with unfairness or imposition. But if
j

the sound construction be not at least as broad as I have supposed, we shall be
j

at some loss to know what meaning the words "inferior disabilities," used in
j

the concluding sentence of the fourteenth section, were intended to convey.
,

It may, perhaps, be said that, to earn the bounty, the disability should have

been incurred by accidents or sickness peculiar to the employments of military

men, and such as it may reasonably be supposed would have been avoided in

other occupations. But it is conceived that this would prove a vague and de-

ceptions rule of interpretation. With what safety or with what certainty could

it be applied? The soldier asleep in garrison may suddenly, when he awakes,

find his eyesight gone, without being .sensible himself, or without its being >

imagined by others, that the predisposing and latent cause of his affliction was
i

imbibed in ascending the Mississippi months before, while a hot and vertical
j

sun was flashing its fires around him. Another may linger in a consumption,

the consequence of perhaps a slight cold in the beginning, but of which the

labors and hardships of his life may never have allowed him opportunity to get

rid; and a third may lie bed-ridden under a palsy, which the change of habits

and aliment after his enlistment may have been the chief though occult causes

in producing. It would be easy to multiply indefinitely such illustrations, ap-

plicable alike to the condition of officers and men.



I would remark, as giving strength to the principles which I suppose the le-

gislature to have had in mind in framing this section, that we find it recorded

in the Digest of Justinian, that "he who has hired his services is to receive his

reward for the whole time, if it has not been his fault that the service has not

been performed." So, too, by the maritime law it is well understood, that if

sickness or disability overtakes a seaman, which was not brought on by vicious

or unjustifiable conduct, he is entitled to his full wages for the voyage; nor

does it make any difference whether it came on during the time he was on.

actual duty, or was merely accidental while he continued in the service. These

principles have been sanctioned by time, and it is hoped that it will not have

been deemed out of place to advert to the analogies they hold up.

RICHARD RUSH, Mtorney General.

Endorsed.—The opinion of the Attorney General is to govern in all cases of

application for pensions.

A. J. DALLAS.
July 29, 1815.

Opinion relative to indigence of claimants.

Washington, March 26, 1818.

Sir: I think it must have been the intention of Congress that the whole

proof, as well of the indigence as of the service, under the new Pension law,

should reach you through the district judge of the United States of the district,

or judge or court of record of the county. State, or Territory, in which the ap-

plicant shall reside. There is, indeed, a peculiar fitness in its being so; be-

cause those tribunals, being on the spot of the applicant's residence, would
have a facility as well as certainty of information as to the fact of his indigencte

which you cannot possess, and in regard to which you would unavoidably be

subject to imposition.

It is true, the language of the act is not very explicit on this subject. It

would seem, on the contrary, that the functions of the district judge, &c., were
c(ftifined to an inquiry into the service merely; but you will observe that the

act, after directing the oath or affirmation of the applicant, provides that he
"shall offer such other evidence as may be in his power." Other evidence as

to what fact? It is susceptible of two constructions. First, that this other evi-

dence is to relate solely to the same fact as to which the applicant has already

sworn or affirmed—to wit, the fact of service. Second, that it is to relate to

all the facts which are to bring the applicant within the benefit of the law. The
first construction arises most naturally out of the context, but the last is the

most reasonable and the most convenient; for I cannot conceive why the in-

quiry as to the indigence should be thrown exclusively on the Secretary of
War, when the tribunals before mentioned have so much better opportunity,

from their personal knowledge of the situation of the applicant, and of the char-

acter and credibility of his witnesses, to ascertain this fact.

1 think you had better have the act amended before Congress rises; a very
few words would do it. For example:

Section 2, line 18; after the word "evidence," insert these words, "both as

to his service and the indigence of his circumstances."

Same section, line 22; after the word "enemy," add, "and that his circum-

stances are such as to entitle him to the benefit of this act."

WILLIAM WIRT.
Hon. John C. Calhoun, Department of War.

3
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Cadets embraced by ike Invalid Pension laws.

Office of the Attorney General of the U. S.,

^pril 8, 1820.

Sir: I avail myself of the earliest hour at which prior, engagements would
permit it, to give you my opinion on the question, "Whether cadets, who are

wounded in the line of their duty, are entitled to pensions?"

By the 1st section of the act of 3d March, 1815, fixing the military peace
establishment of the United States, the corps of Engineers was expressly au-

thorized to be retained; and by the 7th section of the same act, it was provided
that the several corps thereby authorized shall be entitled to the same provision

for wounds and disabilities, &c., as was authorized by the act of the 16th March,
1802, entitled, "An act fixing the military peace establishment of the United
States."

By the letter on which your question is endorsed, it appears that the inquiry

relates to the cadets at West Point. If these cadets, then, constitute a part of

the corps of engineers retained on the pe^ce establishment by the act just cited,

they are, by its express enactment, entitled to the same provision for wounds
and disabilities as was authorized by the act of 16th March, 1802. Do those

cadets constitute a part of that corps?

By the 26th section of the act of the 16th March, 1802, just referred to, a
separate and distinct corps of engineers was for the first time authorized to be
raised; and it was to consist, among others, often cadets. By the next section

of the same act, it was provided that the corps of engineers thus organized should
constitute the military academy at West Point. Thus, in its origin, these ten

cadets did constitute a part of the corps of engineers.

By the third section of the act of the 29th of April, 1812, "making further

provisions for the corps of engineers," it was enacted that the cadets thereto-

fore appointed in the service of the United States, as well as those who might
in future be appointed, as thereinafter directed, might, at the pleasure of the

President, be attached to the military academy at West Point, and be subject

to the established regulations thereof. By the same section, it was provided
that, in order to qualify them to be thus attached, they should, among other

things, have engaged to serve for five years, unless sooner discharged, andthat.

they should be entitled to the pay and emoluments allowed by law to cadets in

the corps of engineers.

I have had the honor, on a former occasion, to express to you the opinion that

the legal effect of this section of the act of 1812 was to consolidate, with the

original corps of engineers, the cadets thus authorized to be added, so that they
could no longer be distinguished, in any respect, from that corps; that, like

them, they were to be called into actual service whenever and wheresoever it

pleased the President to call them; and, like them, they were at all times sub-

ject to the rules and articles of war; nor have I seen any reason to change this

opinion, more especially since I understand it has been approved both by the
President and yourself. The cadets thus composing a part of the corps of en-

gineers are embraced by every provision affecting that corps, in general terms;
and, consequently, are embraced by the provision of the 7th section of the act

of the 3d of March, 1815, before cited.

That section, as we have seen, is, that the several corps authorized by that

act (of which the corps of engineers was one) should be entitled to the same
provision for wounds and disabilities, &c. , as was authorized by the act of the 16th
March, 1802. The only remaining question is, whether the act thus referred

to authorizes pensions for wounds and disabihties?

It is proper to observe, that the reference thus made to the act of the 16th
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March, 1802, is not made for the purpose of ascertaining who was entitled to
the provision made for wounds and disabilities; for that was already ascertained,

as we have seen, by the act of 3d March, 1815, itself; but the reference to the
former law is made solely for the purpose of ascertaining what the provision
was which was thereby made for wounds and disabilities; and on turning to the
14th section of the former law, we find it enacted, "that if any officer, non-
commissioned officer, musician, or private, in the corps composing the peace
establishment, shall be disabled by wounds or otherwise, while in the line of
his duty in public service, he shall be placed on the list of invalids of the Uni-
ted States, at such rate of pay," &c.
Thus (contrary, I confess, to my impression, on the first presentation of the

question) I find myself brought to the conclusion that the cadets attached to the
military academy at West Point are entitled to the benefit of this provision for
wounds and disabilities received in their line of duty.

W. WIRT.
The Hon. J. C. Calhoun,

Department of War.

Attributes of a court of record.

Office of the Attorney General of the U. S.,

May 9, 1820.

Sir: I have now the honor to answer, in their order, the three questions sub-
mitted for my opinion on yesterday, on the act of Congress of the 1st instant,

supplementary to the act of the 18th March, 1818, providing for certain per-
sons who served in the land and naval service of the United States in the rev-
olutionary war.

1st. "Whether the whole of the form prescribed in the first section, to verify
the amount of property of the applicant, except the oath of the party and the
certificate of the clerk, must not be done in open court?".

Answer. That section requires the party to present in open court the sche-
dule of all his property, subscribed by himself, and accompanied by the affida-

vit, the form of which is given by the section. This affidavit must be annexed
to the schedule, and must either have been previously sworn to before
some judge of the court, or must be sworn to in open court when the schedule
to which it is annexed shall be presented. The court to which the schedule is

thus presented affix a value to the property. All this is to be done in open
court, and made matter of record; for, b^' the term court, used in the section,

is meant the court in session. I answer the first question, therefore, in the
affirmative.

2d. " Whether by ' court of record,' mentioned in the first section, are in-

cluded courts of special jurisdiction; such, for example, as a court of ordinary,
even when it is a court of record, as it has been decided to be in some of the
States?"

Answer. Courts <jf special jurisdiction may nevertheless be courts of record.
All the courts of the United States are courts of special, not of general, juris-

diction; yet they are courts of record. The phrase "court of record" is bor-
rowed from the English law, and it is proper to look to that law for its meaning.

'

According to the Enghsh law, those only are courts of record which pro-
ceed according to the course of common law; which have jurisdiction in all

actions, real, personal, and mixed, above the value of forty shillings; which
have the power to fine and imprison, and which enrol or record their proceed-
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ings in perpetual testimony thereof. According to that law, the mere fact of
keeping a registry of its proceedings is not enough to make a court a court of
record—for the court of admiralty and ecclesiastical courts do this; yet are
they not courts of record in England, because they do not proceed according

to the course of the common law, but according to the course of the civil and the
canon law. The " court of ordinary" mentioned in the question is, I presume,
the prerogative court of England, whose function is to grant probate of wills

and letters of administration. This is one species of ecclesiastical courts; and
in England is not a court of record, for the reason just mentioned—that it pro-

ceeds by the civil and canon law, not by the common law. It is further to be
remembered that, in England, the erection of a new tribunal, with a power to

fine zmd imprison, is, of itself, sufficient to constitute the new tribunal a court

of record. With this view of the EngUsh law on the subject, it is proper to

state that, in my opinion, all are courts of record, within the contemplation of

the act of Congress

—

1st. Which are expressly made courts of record by the laws of the State

which create them;

2d. Which have been solemnly adjudged by the tribunals of the several

States to be courts of record

;

3d. Which proceed according to the course of the common law, with a ju-

risdiction unlimited in point of amount, keeping a record of their proceedings;

4th. Which have the power of iine and imprisonment:

And that courts which proceed according to the course of the civil and ca-

non law, having neither of those attributes, are not ijourts of record, although

they may keep a registry of their proceedings and poj^sess a seal.

The great multitudp and variety of courts which exist in the ditferent States,

and the very loose and incorrect notions which are afloat as to what it is that

constitutes that technical being, " a court of record," will render it ditficult

for you to apply these principles to every case that may be brought before you
from every part of the Union. You have a right, however, to be satisfied (and,

indeed, you are required by the law to be satisfied) that the court whose cer-

tificate is offered is a court of record. This proof can be easily supplied by the

minute of the court, in every instance. It may, on the face of the proceed-

ings, state itself to be a court of record, and why it is such: for example, '' be-

ing a court of reci rd, expressly so declared by the statute of the State which
created it," or expressly so adjudged by the tribunals of the State, or " having

the power of fine and imprisonment," &c. This may be required by the regu-

lations which you will publish under the act; and it is, fortunately, a requi-

sition with which a compliance is very easy.

3d. " Whether the words of the 8d section, ' in such indigent circumstances

as to be unable to support himself without the assistance of his country,' do

not comprehend those only who are incapable, without the aid of the govern-

ment, of supporting themselves, except by private or public charity?"

Answer. I think that it was the intention of Congress to make the amount

of the schedule the test of the indigence of the applicant, and that, conse-

quently, the relief given by the former act is to be continued in every case in

which the schedule shall exhibit proof of such indigence, that the income of

the property is inadequate to the support of the applicant.

W. WIRT.
The Hon. J. C. Calhoun,

Department of War.
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Pension of an aid-de-camp to he regulated according to his pay in the lin^i f^

Office of the Attorney General U. S., .,,,•]

Decembers, 1820.

The 14th section of the act of Congress of the 11th January, 1812, " to

raise an additional military force," appears to me to look only to commissioned

and non-commissioned officers, musicians,and privates, in fixing the rate of al-

lowance for pensions. There is no rate of pension there given to aids-de-

camp, who, you inform me, are not commissioned as such; and therefore do

not come within either of the denominations given by the act. The case of

Captain White, therefore, is a casus omissus, so far as his claim for a pension,
,

graduated by his pay as aid-de-camp, goes. It would be an unwarrantable en-

largement of the express terms of the act to extend it to such a case; It would
be legislation, not construction; since it would be a substantive and distinct en-

actment, providing for a new class of cases not contemplated by the act. The
spirit of the section can leave no doubt that, if the case had occurred to Con-
gress, they would have provided for it by adapting the pension to the pay of

the aid-de-camp. Congress may, and most probably would, by a special law for

the particular case, order a pension adjusted by the scale of the pay. But, as

the law now stands, I do not see that you can, with propriety, do more than

allow a pension regulated by the pay belonging to his commission as captain.

WM. WIRT.
The Honorable Secretary of War.

No power to restore a pensioner under the act ofMay 1, 1820.

Office of the Attorney General U. S.,

February 19, 1821.

Sir: The act of the 1st May, 1820, in addition to the Pension law of the
18th March, 1818, makes it the duty of the Secretary of War to strike from
the list of pensioners the name of every person who, according to the evi-

dence of the schedule required by the act, ought not, in his opmion, to remain
on it. I am asked whether he has any power to restore, on subsequent and dif-

ferent evidence, the name of any person who may have been stricken off on
the evidence of the schedule. To which I answer, that he has not; because
the law, which is the only warrant of authority to him, gives him no such pow-
er. If it be desirable that he should possess it, Congress must confer it, or he
cannot, with any propriety, assume its exercise.

W. WIRT.
The Hon. J. C. Calhoun,

Department of War.

Respecting commencement of pension.

Office of the Attorney General of the U. S.,

July 2, 1822.

Sir: On the subject of Colonel Johnson's pension, I cannot see how it can
be withdrawn from the sweeping provision of the second section of the act of
15th May, 1820, which directs that all pensions in virtue of any law of the
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testimony. This provision is so direct, and so universal, that the ground on

which your doubts are founded is not discerned; and I should be glad to con-

fer with you on the subject before you act on this opinion.

W. WIRT.
J. C. Calhoun, Esq,,

Department of War.

Subject continued.

Office of the Attorney General of the U. S.,

July 19, 1822.

Sik: I now understand that the doubt with regard to Colonel Richard M.
Johnson's claim of pension relates to the time of its commencement. The se-

cond section of the act of 15th May, 1820, declares, " that the right any per-

son now has, or may hereafter acquire, to receive a pension in virtue of any
law of the United States, be considered to commence at the time of completing

his testimony, pursuant to the act hereby revived and continued in force.

"

The affidavits which prove Colonel Johnson's title to a pension were taken be-

fore Job Stevenson, a justice of the peace of Scott county, in the State of

Kentucky, on the 1st day of August, 1816; but it was not until the 5th of No-
vember, 1820, that the certificate of the clerk of Scott county that Job Ste-

venson was a magistrate, was obtained and annexed to those affidavits. The
question is, when was this evidence complete: on the 1st of August, 1816,

when the affidavit? were taken; or on the 5th of November, 1820, when the

certificate of the clerk was added?
In the short personal conference which we had on this subject, the predispo-

sition which it is impossible almost to avoid feeling in favor of so meritorious a

claim, led me to take the earlier date in favor of the claimant; but, on re-

flection, I must recede from this opinion, and abide by those old and plain rules

with which we are all familiar, and from which it is always unsafe to depart.

The word complete is a strong one; nothing is complete while any thing of form
or of substance is wanting. Testimony is never complete, until it comes in

such a shape that its admissibility is unquestionable. If it be inadmissible in

the form in which it is presented—if it want anything of authentication to ren-

der it admissible, it is incomplete; and never is it complete until every ob-

jection to its reception is removed.
Would Colonel Johnson's evidence have been received at the Department,

without the certificate of the clerk that Job Stevenson was a justice of the

peace of Scott county? If it would not, it is not complete; and such I under-

stand is the fact, according to the rules of evidence in these cases adopted by
the Department. I also understand that, according to these rules, this certifi-

cate of the clerk removed all objection to the testimony; hence, I am con-

strained to conclude that the testimony was not complete until this certificate

was procured, to wit, 5th November, 1820. My regret, however, is dimin-

ished by the consideration that there can be no moral doubt that Congress
would, on application, carry back the pension to the time of the wounds; which
will be better for the petitioner than to assume the earliest date which these

laws could, by any possible construction, permit.

W. WIRT.
The Hon. J. C. Calhoun.
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Subject continued.

December 9, 1822.

Sir: I would thank you to state at what period the' pensions have com-
menced under the act which is revived by the act of May, 1820.

Your obedient servant,

RICHARD M. JOHNSON.
J. L. Edwards, Esq.,

Pension Office.

Pension Office, December 9, 1822.

Sir: In answer to the above inquiry, I have to inform you that pensions un-

der the above-named act have always commenced on the day in which the

/evidence was closed.

I am, respectfully.

Your obedient servant,

J. L. EDWARDS.
Hon. R, M. Johnson.

" The day on which the evidence was closed" is not sutficiently explicit

;

the question is, when is the evidence closed ? Is it at the date of the deposi-

tion, or the date of the certificate as to the justiceship or authority of the per-

son before whom the depositions were taken } To settle the practice, reference

must be made to cases in which the date of the deposition and the date of these

certificates are different ; if, in such cases, the long standing practice has been
to take the date of the depositions in contradistinction to the date of the certi-

ficate, I should have no hesitation in yielding my former opinion to such settled

practice. If the Secretary of War will make a new statement,* with the ad-

ditional fact of this standing practice, I will give a formal answer to this eifect,

if it is desired ; and as my former opinion is recorded, it would be better that

this course should be taken."

W. WIRT.

JSTegroes, if in military service, entitled to gratuities, as other soldiers.

Office of the Attorney General United States,
Marcb 27, 1823. .

Sir: Had I been called on a priori to give a construction to the several acts

of Congress which are the subject of Mr. Cutting's letters of the 21st May,
1821, and 30th January, 1823, of Major Charles J. Nourse's of the 20th Jan-

uary, 1823, and Mr. J. W. Murray's of the 22d December, 1822, I should

have had no hesitation in expressing the opinion that it was not the intention

of Congress to incorporate negroes and people of color with the army any
more than with the militia of the United States. But the acts of Congress,

under which this body of people of color are understood to have been raised

during the late war, use no other terms of description as to the recruits than

that they shall be "efiective, able-bodied men," (act 24th December, 1811,

"for completing the existing military establishment," and act 11th January,

1812, "to raise an additional military force,") or "free, effective, able-bodied

men," (act December 10, 1814, " making further provision for filling the ranks

*This subject was not reconsidered.
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of the army of the United States.") As either of these descriptions was satis-

fied by the persons of color in question; as the recruiting officers, who were
quoad hoc the agents of the United States, recruited these persons on a con-
tract for the pay and bounty stipulated hy law;, as the officers of Government
recognise them as a part of the armj', by their regular returns of this corps,

who received, till the close of the war, the same pay and rations with other

troops, were subject to the same mihtary law, and performed the same military

services, it seems to me that a practical construction has been given to the

law, in this particular, from which it is not in the power of the Government
justly to depart. I think, therefore, that they ought to receive the promised
land bounty. But, without some further and more explicit declaration of the

purpose of Congress, I would not recommend a repetition of such contracts on

any future occasion, on laws worded like those under consideration ; by which
I mean, not merely the three laws which I have cited, but the whole military

system of the United States, militia included.

The papers are returned ; and I remain, sir,- very respectfully,

WM. WIRT.
Hon. J. C. Calhoun, Department of War.

Opinion as to the termination of the revolutionary war.

Office of the Attorney General U. S.,

February 12, 1825.

Sir; By the act of the ISth March, 1818, it is declared that every commis-
sioned officer, private, &c., "who served in the war of the Revolution until

the end thereof, or for the terra of nine months or longer, at any period of the

war," shall receive a pension during life. The question which you propound

for my opinion is, when the war of the Revolution terminated, within the con-

templation of this act—whether "at the period of the actual cession of hostili-

ties in November, 1782, when the preliminaries were agreed on ; or whether
at the period of the ratification of the treaty of peace in April, 1783 .'"

I apprehend that there must be an error in the statement of the first ques-

tion ; that is, assuming the date of the preliminary articles as the period of the

actual cessation of hostilities. Those articles themselves, in their title, pro-

vide that the treaty into which they are to be introduced is not to take effect

until terms of peace shall be agreed on between Great Britain and France, and

his Britannic Majesty shall be ready to conclude such treaty accordingly. The
seventh provisional article stipulates that there be a firm and perpetual peace

between his Britannic Majesty and the States, and between the subjects of the

one and the citizens of the other ; wherefore, all hostilities, both by sea and

land, shall then immediately cease When ? When the terms of a peace shall

be agreed on between Great Britain and France, and his Britannic Majesty

shall be ready to conclude such treaty accordingly. On the 20th January,

1783, the preliminary articles of peace between France and Great Britain were
signed: by the first article of which it is provided that, as soon as preliminaries

are signed and ratified, sincere friendship shall be re-established between his

most Christian Majesty and his Britannic Majesty, their kingdoms, &c. The
second article provides what prizes taken, in what parts of the world, within

given times after the exchange of ratifications, shall be restored.

On the same day (January 20, 1783) an armistice declaring a cessation of

hostilities between the United States and Great Britain was signed at Versailles.

There had been no cessation thereof previously, and this instrument places the
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cessation on the same footing as the preliminary articles between Great Britain

and France ; that is to say, provides that the United States shall be included^

in the stipulation between the two Crowns and Great Britain and Spain, "and
that th^y shall enjoy the benefit of the cessation of hostilities at the same
epoch and in the same manner." Again : the articles signed on the 30th No-
vember do not, upon their face, import present peace ; they are provisional

merely, preparatory to a peace. These articles, too, were yet to be submitted

to Congress for ratification, and they were not ratified until April, 1783.

Upon the whole, I am of the opinion that war existed until the treaty of

peace was ratified; or, in other words, that the war of the Revolution did not

terminate tiU April, 1783.
I remain, sir, very respectfully, your obedient servant,

WM. WIRT.
Hon. John C. Calhoun, Department of War.

Invalids of the peace establishment of 1821 entitled to pensions.

Office of the Attorney General of the U. S.,

JVovember 17, 1828-

Sir : In answer to your inquiry of the 13th instant, I have the honor to state,,

as my opinion, that the act of the 23d of March, 1821, to reduce and fix the

military peace establishment of the United States, has not repealed, or changed
in any manner, the claim for pensions given by the analogous act of 1815, and
the act to which it refers. There is no positive repeal of these pensions in

the act of 1821, and a virtual and implicative repeal is only permitted where
there is some inevitable repugnance between the last act and the former.

None such exists in this case. If, therefore, the words of the eleventh sec-

tion of the act of 1821 were not broad enough to continue the claims to pen-
sions, I should consider them as supported by the antecedent unrepealed laws,
being satisfied that Congress had no intention, by the act of 1821, to alter the

existing military system, farther than to reduce the establishment, and to make
the positive changes which they have made by the act of 1821. I am of the
opinion, therefore, that the eleventh section of the act of 1821 must be liberally

construed as recognising all the objects more specially provided for by the

seventh section of the act of 1815, and, among those objects, the claim to

pensions.

WM. WIRTj.jj,

Hon. P. B. Porter, War Department.

Law of Congress necessary to correct errws in certain cases.

Office of the Attorney General,
December 19, 1829.

Sir; Your communication on the subject of Thomas Fitzgerald, a pensioner,

is before me.
You state, substantially, that Thomas Fitzgerald, having been wounded after

the passage of the act of the 29th January, 1813, which authorizes the allow-

ance of pensions graduated according to the rate of disability, and having ex-

hibited to the then Secretary of War a surgeon's certificate of his total disa-



42

bility, was, nevertheless, placed on the pension list in 1815 at half the allow-

ance granted for a total disability; that the full allowance for such disability

was accorded to him in 1821, and that he now claims from you the difference

between the allowance for a total and partial disabiUty from 1815 to 1821. In
answer to your inquiries, I have to state that, not having before me the evi-

dence on which the Secretary of War acted in placing Thomas Fitzgerald on
the pension roll originally, I cannot form an opinion whether he was, or was
not, then entitled to the allowance provided for a total disabiUty ; but I deem
it the less important to make this inquiry, being of opinion that the error com-
mitted by your predecessor (if any error was, in fact, committed) can only be
remedied by an application to Congress.

JOHN Mcpherson berrien.
The Secretary of War.

General appropriations may be applied to pay pensioners made so by special acts.

Office of the Attorney General or the U. S.,

June 2, 1830.

Sir: I have, in conformity to the instructions of the President, examined
the case of Joseph Shaw, and find that he was placed on the revolutionary

pension list on the 11th day of October, 1827, and that, by an act approved on
the 28th May, 1830, you are directed to cause him to be paid at the rate of

eight dollars per month, from the 10th of April, 1818, to the day of the date in

which his pension was allowed, to commence under the regulations of the De-
partment of War, but that this act contains no special appropriation of money
to meet its requisitions.

The question which this state of facts presents is, whether the amount of ar-

rearages is payable out of the general appropriation for revolutionary pensions

for the current year; and I am of opinion that it is so payable. The sum ap-

propriated is generjdly for "revolutionary pensioners," of which class Joseph

Shaw is one. No transfer of appropriation is, therefore, required. It is true

that this appropriation, having been made on an estimate in which the arrearages

of Joseph Shaw were not included, may be inadequate to meet all the claims

for which it was intended to provide; but, if this should happen, it will result

from the omission of Congress to provide, specially, for the additional charge

which they have thus imposed on this particular fund, and the deficiency must

be supplied hereafter. In the mean time, it is scarcely probable that such de

ficiency will occur before Congress will have time to provide for it.

JOHN Mcpherson berrien.
The Secretary of War.

Repayments to invalids not allowed in certain cases.

Office of the Attorney General U. S.,

June 10, 1830.

Sir: I have received your communication of yesterday's date, in which

you inform me that, under the act entitled "An act for the relief of cer-

tain surviving officers and soldiers of the army of the Revolution," it has been

the practice of your department to deduct the amount of any and every pen-

sion that an officer had received since the 3d March, 182tj, from the pay that
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he was otherwise entitled to receive under the first section of the act ; and

this act having been amended by an act for that purpose, approved on the

31st May last, you ask my opinion whether the last mentioned act will author-

ize the repayment of the invalid pension which may have been so deducted

imder the act first referred to.

You desire me, moreover, to state whether, in my opinion, the act of 31st

May, 1830, extends the benefits of the act of the 15th May, 1828, to soldiers

who, being on the invalid pension list, were excluded by the third section of

that act ?

In answer to your first inquiry, I have to state, that the provisions of the

act of the 31st May, 1830, are altogether prospective. It declares that the

act of the 15th May, 1828, "shall not be construed to embrace invalid pen-

sioners ;" that the pension of invalid soldiers " shall not be deducted from the

amount receivable by them under the said act." These enactments operate

in future. They prescribe a rule which is to be applied to cases which may
occur after their date, but do not relate to the past, or give any authority to

reopen accounts which may have been heretofore settled. They require the

department to abstain from making such deductions hereafter, but do not au-

thorize the payment of such as have been made heretofore.

In reply to your second inquiry, I have to remark, that the force of the act

of 31st May, 1830, seems to be directed against the second section of the act

of the 15th May, 1828-, which is confined to the " surviving officers of the

army of the Revolution in the continental line entitled to half pay," &c., and

does not extend to the non-commissioned officers, musicians, or privates of

that army. The first mentioned act—that of the 31st May, 1830—does indeed

contain a provision in relation to the pension of " invalid soldiers ;" but,

when the nature of that provision is considered, it will be seen to relate only

to the persons provided for in the second section of the act of the 15th May,
1828—that is, officers of the army of the Revolution entitled to half pay ; for

none others had pensions which were liable to be deducted from the amount

receivable under that act.

If it had been intended to extend the benefit of the act of 15th May, 1828,

to soldiers who, being on the invahd pension list, were therefore excluded by
the third section of that act, it would have been enacted that the proviso of

that section shall not be construed to extend to invalid soldiers, whether non-

commissioned officers, musicians, or privates, who may be on the pension list;

but such invalid soldiers shall, notwithstanding, be entitled to the benefits of

the said act.

J. McPHERSON BERRIEN.
To the Secretary op the Treasury.*

JVew evidence required in invalid cases where the pensioner has failed to apply

for two years.

Attorney General's Office, December 9, 1831.

Sir: An invahd pensioner who had proved his title to a pension, and been
placed on the pension list as such, has omitted for more than two years to

produce the proof of two surgeons, as required by the act of March 3, 1819.

*The above opinion was addressed to the Secretary of the Treasury when he was charged
with the execution of the act ofMay 15, 1828.



The question is, Can he be lawfully dropped from the pension roll on ac-

count of this omission? and must he offer again the proofs of his title to a pen-

sion, ae if it were an original application, before it can be paid, to him?
I think the act of March 3, 1819, does nothing more than suspend the pay-

ment until the proof of the surgeon is produced. In order, however, to en-

title him to the pension for the whole of the time past, the proof must apply

to his condition as an invalid at the expiration of every two years, and show
that at those periods his disability continued. But upon offering such proof

from two surgeons, in the manner prescribed by the act of Congress, he is en-

titled to the payment of his pension without again producing the evidence
which was necessary, in the first instance, to entitle him to the pension.

But a long omission to apply for payment and offer the proof, unless properly
accounted for, may furnish grounds for suspicion, and would certainly justify a
more rigorous examination into the claims of the applicant.

R": B. TANEY.
Hon. Lewis Cass, Secretary of War.

Perinoners who may acquire property, may be dropped from the pension list in '

certain cases.
I

Attorney General's Office, March 23, 1832.

Sir: There is no express provision authorizing you to strike from the roll of
j

pensioners a person who was continued on the list after the exhibition of his
\

schedule, and who has since acquired property enough to support him without
\

the assistance of his country; yet the pension is obviously intended for those

only who have not other sufficient means of support.

By the original law of March 18, 1818, it is given not merely to the persons
i

who were at that time in need of assistance from their country for support, by
reason of their reduced circumstances, but to those also to whom the like mis- ,

fortune might afterwards happen. It was designed for the relief of those who
j

were at any time in actual want. If, therefore, after a person is placed on the
|

pension roll, he acquires so much property that he no longer "needs the as-

sistance of his country for support," the foundation on which the pension is
;

given fails. And any one who does not need it for his support, may, at any
^

time, I think, be dropped from the roll.
^

If a different construction is put upon the laws of 1818 and 1820, a person
who, by descent or devise, or in any other way, had become wealthy and
affluent, might be receiving the bounty of the public, when it is evidently in-

tended for none but persons who have no other sufficient means of support.

R. B. TANEY. j

To the Secretary of War.

The President may exclude civil officersfrom the invalidpension roll.

i Attorney General's Office, May 31, 1832.

' Sir: General McNiel's application for a pension is made under the act of

January 11, 1812.

This law directs that if any officer, non-commissioned officer, &c., shall be
disabled while in the line of duty, " he shall be placed on the list of invalids

of the United States, at such rate of pension, and under such regulations, as



45

are or may be directed by law;" and then proceeds to limit the pension which
may be allowed to the party. It does not fix the amount to which he shall be
entitled, but declares that it shall not exceed certain amounts mentioned in the

law.

As this act of Congress gives the party a right to a pension "at such rate,

and under such regulations, as are or may be directed by law," and does not

prescribe the manner in which the rate is to be fixed, nor the particular regu-

lations under which he shall be entitled to be placed on the roll of pensioners,

we must look for some other act of Congress to guide us in this respect. And
the only act of Congress, then in force, to which the law can be supposed to

refer, is the act of March 16, 1802. It is very clear that the act of 1812 can-

not be construed to refer to the law of April 2.5, 1808, which placed invalids

who had then been disabled, and who had received their wounds after the

revolutionary war, on the same footing with the revolutionary pensioners.

And I understand the uniform construction given to the act of 1812 has been,

that it referred to the provisions of the act of 1802 to ascertain the rate of

pension, and the regulations by which the party was to become entitled to it.

I think this construction is the true one ; and as no subsequent law has pro-

vided different regulations, or a different mode of fixing the amount of the

pension, the provisions of the act of 1802 must, in these particulars, govern in

all the cases which arise under the act of 1x12.

The act of 1802 directs that the party shall be placed on the list of invalids

" at such rate of pay, and under such regulations, as may be directed by the

President of the United States for the time being." This law vests in the

President the power to prescribe the "regulations" upon which a party may
be placed on the pension list, as well as the rate of pay to be allowed to him,

provided the amount does not exceed the rates limited by the act of Congress.

It is to the regulations and rate of pay thus to be prescribed by the President,

that the act of 1812 refers, as being then directed by law; and, consequently,

it rests with the President to prescribe the regulations under which a person

is to be admitted as a pensioner, and also the rate of pay, in all cases which
arise under the act of 1812, as well as in those under the act of 1802.

As the President may prescribe the "regulations" under which a party

shall be placed on the pension list, no one is legally entitled to be placed there

in opposition to any regulation which he may think proper to make on the sub-

ject. The order of April 18, 1829, was in exercise of the power thus vested

in the President; and since that regulation was made, and while it remains in

force, no one who is in the Receipt of pay or emoluments as an officer of the

army can be placed on the pension list.

The case of General McNiel, however, is not embraced in this order. But
it does not follow that he has an absolute right to be placed on the pension roll;

for it still remains with the President to decide whether he will apply the same
regulations to all civil officers, or to any of them, or to what description of

them. He may apply it, if he thinks proper, to civil officers receiving a cer-

tain amount of income from their offices, and exempt from its operation those

whose allowances are less; and where his regulations do not exclude the party

from the roll, he may fix the rate of pay as low as he thinks proper, taking

care not to exceed the limits fixed by the act of Congress.

The result of the principles above stated, when applied to the case of Gene-

ral McNiel, is this : he has no absolute legal right to be placed on the pension

list. It rests with the President to prescribe the regulations on- this subject

which shall be applied to persons holding civil offices. If these regulations

shall exclude General McNiel, he cannot be placed on the pension list; if they

shall not exclude him, or if the President should not see fit to make any regu-
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lation in relation to persons holding civil offices of profit, then General McNiel
will be entitled to be placed on the pension roll; but, in that event, it will still

be for the President to determine upon the rate of pay to be allowed to him as

a pensioner.

R. B. TANEY.
The Secretary of War.

Proof required by regulations of June, 1832, indispensable in applications under
the act of June 7, 1832.

Attorney General's Office, July 21, 1832.

Sir: The President has referred to me the application of Major William

Gamble, and directed me to send my opinion to the War Department.

The decision at the Pension oflEice appears to me to be correct. He cannot

be placed on the pension list, under the act of 1832, without producing the

proof required by the regulations of the War Department of June 27, 1832.

When this shall be done. Major Gamble may then obtain the pension given by
the late law, upon relinquishing the one he now enjoys.

R. B. TANEY.
To the Secretary of War.

Privateersmen not providedfor by the act of June 7, 1832.

Attorney General's Office, July 21, 1832.

Sir: The question, I understand, proposed to me in Captain Connor's case,

is, whether persons who serve on board of privateers are embraced by the

Pension law of 1832. I think they are not included. The fifth section gives

the pension to the "officers, non-commissioned officers, mariners, and marines,

who served" in the naval service for the term mentioned in the act of Con-

gress.

The language used can apply to those only who were in the immediate ser-

vice of the government, and formed a part of the public naval force ; and not

to those who were engaged in private armed ships.

R. B. TANEY.
To the Secretary of War.

jlct of June 7, 1832, not confined to resident citizens of the United States ;

pension to be graduated according to service. Invalids not all restored by

repeal of act of July 14, 1832 ; and duplicate pension certificates not to be

issued in certain cases.

Attorney General's Office,

October 27, 1832.

Sir : I proceed to state my opinion upon the several questions you have pro-

posed to me on the construction of certain acts of Congress relating to pensions.

1. The act of June 7, 1832, granting pensions for revolutionary services, is

not confined to resident American citizens. The first section gives the pen-
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sion to each of the " surviving officers, non-commissioned officers, musicians,

soldiers, and Indian spies, who served in the continental line or State troops,

volunteers, or militia," for the periods of time mentioned in the law ; and the

only persons excepted from the general description given in the first section,

are the foreign officers mentioned in the third section. The words " foreign

officers" were used in the proceedings of the old Congress to designate the

foreigners who held commissions in the American army ; and they must, I

presume, be regarded as used in the same sense in the law before me. They
are the only persons excepted from the benefit of the law ; and all other per-

sons, whether residents or not residents of the United States, who are embraced
by the descriptions contained in the first section, are entitled to avail them-
selves of its provisions.

2. If an applicant has served in different grades for a time sufficient to en-

title him to a pension, it must be graduated by the respective terms of service

in each grade. His pension is to be " according to his rank :" that is, ac-

cording to the rank in which the service was rendered ; not according to the

rank he may have held at the termination of the service. For it might happen
that in the latter he had served only a few days ; and the service for which
the law intends to remunerate him is the service he performed during the pre-

scribed period of time, and it measures the compensation by the rank in which
the service was rendered.

3. The act of July 14, 1832, does nothing more than repeal the law of

March 3, 1819, and thereby dispenses with the necessity of adducing the proofs

of continued disability. It does not restore to the pension roll any one who
had been dropped from it, but authorized the payment to those who were then
on the list of pensioners. The latter would have been entitled to receive their

pensions, upon adducing proof of disability only, without oifering the other

evidence which was necessary upon the original application for the pension ;

and the repeahng law merely dispenses with the proof of disability, and allows

those who were at that time recognised as pensioners to receive payment
without it. But it does not restore pensions to persons who, by former omis-

sions of the required proof, had lost the character of pensioners, and were no
longer acknowledged to be such by the competent authority.

4. It is not obligatory on the Secretary of War to issue a new pension cer-

tificate, where the party has pledged it for debt, and the creditor refuses to

deliver it without payment. The law does not require the certificate in such a
case to be renewed; and there are, many obvious and weighty objections, which
will readily occur to you, against renewals of the certificate in such cases.

But, as the law intended to prevent the pensioner from selling or mortgaging
his pension, it would defeat its obvious' policy, if the creditor, by withholding

the certificate, could deprive the party of his pension, and thereby compel him
to appropriate a part of it to the payment of his debt. The act of the creditor,

therefore, ought not to prevent the payment of the pensioner ; and if satisfac-

tory proof is offered that the certificate is in the hands of the creditor, or any
other person, and that it has been demanded by the pensioner, and the delivery

refused ; and if sufficient evidence is also adduced of the identity of the ap-

plicant for the pension, I think he is entitled to payment without the production

of the certificate. The analogies in law, in the instances of deeds or other in-

struments which are out of the reach of the party, and which it is not in his

power to produce, justify the admission of such evidence in this case, and, in

my opinion, it ought to be received, and deemed sufficient to entitle him' to

payment.

R. B. TANEY.
To the Secretary of War.



Commissaries entitled to pensions, as such, under the act of June 7, 1832.

Attorney General's Office,
May 18, 1833.

Sir : In reply to your letter of 16th instant, I have the honor to state that,

by a literal construction of the first section of the act of 1832, every oiiicer who '

was entitled to a pension under the act of May 15, 1828, would be excluded

from a pension under 'he act of 1832. And if such a construction were
adopted, an officer who had served to the end of the war as ensign, and who
previously, or during the time that he was ensign, filled the office of com-
missary, would be excluded from a pension under the last mentioned law.

But, looking at the whole act, it appears that those who were on the pension

list of 1828 were not excluded on the ground that their claims were less meri-

torious than those of others ; but they were excluded because, being entitled

under the act of 1828 to as much as they could receive under the act of 1832,

it was deemed useless to make the same provision over again in their favor.

The third section of the law shows that it was not designed to exclude any of

those who had pensions under other acts of Congress, where the pensions of

the act of 1832 were more favorable to their interests. I understand that a

commissary is within the act of 1832, under the construction which it has re-

ceived at the War Department. If the commissary, therefore, had held no
rank in the line, he would be entitled to his pension, because he was not pro-

vided for by the act of 1828. Did the law intend to draw a distinction be-

tween persons who had performed the same description of duties, and to give-

to one what was refused to another for the like services } I think not. Such
a discrimination would have no foundation in justice. And it would not, I

"think, be departing from the spirit and meaning of the laAv, to exclude one
commissary from the act of 1832, because he had been an ensign, and give it

to another who had performed the same duty, but had held no rank in the hne.

The exclusive words in the first section ought to be confined to cases in which

the party claims in the same character in which he is entitled under the act of

1828, and for the same description of service. And as, in the case you state,

the applicant was not entitled to a pension as commissary under the law of

1828, he was not excluded from a pension, on account of services in that

character, under the act of 1832 ; and is entitled to the pension as commissary,

upon relinquishing his claim as ensign.

R. B. TANEY.
To the Secretary or War.

Opinion as to what may be considered "the line of duty."

Attorney General's Office,

December 20, 1833.

Sir: I have carefully considered the question submitted to me in your letter

of the 19th instant, in respect to the claim of Ebenezer Eaton for a pension
under the Invalid Pension laws.

It appears that the claimant was disabled by wounds inflicted on him in May
or June, 1813, at which time he was a sergeant in the army of the United
States, under the following circiunstances : He was attempting to pass the
guard, under the sanction of a written permit, granted to him by his command-
ing officer, when he was assaulted without any provocation, as he alleges, by
the officer of the guard, in such manner as permanently to disable him.
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On this state of facts the question is proposed to me, whether the Invalid

Pension laws, which allow pensions on account of disability occasioned by
wounds or other injuries received while the applicant is "in the line of his duty

in public service,^'' extend to such a case ?

There can be no doubt that the primary object of these laws was to provide

for the support of persons disabled in battle, or by injuries received whilst in

the performance of some duty of a martial character; and a strict construction

would, perhaps, exclude all cases of disability arising from assaults committed
on the party by persons belonging to the same service. The benevolent char-

acter of these provisions, and the motives which led to their enactment, will,

however, justify a more liberal construction; and I think, therefore, that a dis-

ability occasioned by an assault like that complained of in the present case,

may fairly be considered as coming within the terms of the law, provided the

War Department shall be satisfied as to the following particulars:

1. That the wounds were given without sufficient justification. For if the

assault was brought on the claimant by his own misconduct, he cannot be said

to have been disabled "while in the line of his duty.'"

2. That the permit was given to the claimant, and that he was about passing

the guard for some purpose growing out of, or connected with, the public ser-

vice. For, if the pass was given to him merely for the purpose of enabling

him to attend to his private affairs, and if, at the time he was injured, he was
going about his own private business, he can in no sense be considered as in

''fAe public service.
'

'

Whether the facts stated in the documents accompanying the application of

Mr. Eaton are sufficient to bring his case within the principles above stated,

is a matter upon which it is not my province to decide.

I have the honor to be, very respectfully, your obedient servant,

B. F. BUTLER.
Hon. Lewis Cass,

Secretary of War.

Pensioner, under act ofMarch 18, 1818, cannot receive an invalid pension also.

Attorney General's Office,

February 27, 1834.

Sir: In the letter of the Commissioner of Pensions, enclosed to me in your
communication of the 19th instant, it is stated that several individuals, who
had been borne upon the roll of invalid pensioners previous to the passage of
the act of 18th March, 1818, relinquished those pensions in order to receive
the benefit of that act, and are now borne on the roll of revolutionary pension-
ers under it; that, since the passage of the act of the 19th of February, 1833,
these persons have applied for annuities under the act of the 7th June, 1832,
and the revival of their original invalid pensions; these, together, giving them
a greater annual allowance than their present pension under the act of 1818,
which they propose to relinquish. And the question is asked, whether these

claims come within the provisions of the act of 19th February, 1833.'

I have looked into the three several statutes of 1818, 1832, and 1833, and
am of opinion that they do not authorize the change for which the claimants
have applied.

In order to ascertain the intent of the legislature, each act must be consid-

ered by itself, and in reference to the state of things which existed at the time
of its passage.

4
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Prior to 1818 the claimants in question were enumerated in the roll of in-

valid pensioners, and were legally entitled to the pensions given by the general

or special laws under which they had been placed on the roll. Being included
within the terms of the law of 1818, Congress authorized them to relinquish

their claims to their former pensions, and to come in under the latter law; and
they elected to do so. By that election they ceased to be invalid pensioners,

but are to be considered precisely like the other pensioners embraced within

the law of 1818.

The second section of the law of 1832 expressly excluded those annuitants

and pensioners, who would otherwise have been embraced in its benefits, from
any participation therein, except on the condition that they should relinquish

their claim to such pensions. The present claimants, therefore, could not
avail themselves of this law without relinquishing their pensions under the act

of 1818. Then came the recent amendatory act of 1833, which declares that

the second section of the law of 1832 "shall not be construed to embrace invalid

pensioners; and that the pensions of invalid soldiers shall not be deducted from
the amount receivable by them under the said act." By the terms "invalid

pensioners" and "invalid soldiers," as used in this amendatory law. Congress
meant those persons, and those only, who were really borne as invalid soldiers

on the invalid pension rolls; and as the present claimants were not then, and
are not now, so borne on those rolls, they cannot, in my judgment, be consid-

ered within the law. Before they could avail themselves of its advantages,

they must get their names reinstated on the invalid pension rolls; but there is

no legal provision which authorizes the transfer of their names from the rolls of

pensioners, under the act of 1818, to the invalid pension rolls on which they
originally stood.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
Hon. Lewis Cass,

Secretary of War.

Legal representatives to receive the amount due to the child of a pensioner, who
was entitled to a share of his parent's pension.

Attorney General's Office,
February 28, 1834.

Sir : In the letter of the Commissioner of Pensions enclosed to me in your
communication of the 31st ultimo, the following questions are proposed, as aris-

ing on the 4th section of the act of June 7th, 1832, chapter 126, viz:

1. In case the pensioner died, leaving a widow, who also died without de-

manding the amount, does ihe law exclude the children, and make it necessary

to administer upon the estate of the deceased widow; or are the children en-

titled to the balance due ?

2. If the pensioner died, leaving no widow, but several children, one of whom
dies after the decease of the pensioner, are the heirs of the deceased child en-

titled to the amount which was due said child; or is the whole amount payable

only to the children of the pensioner ?

3. In case of the death of the pensioner, leaving neither widow nor child,

is his legal representative entitled to the amount due ?

The first section of the act referred to declares that the various persons em-
braced within it shall be entitled to receive, out of the treasury, the amounts
granted to them, respectively, during their natural lives; and although the pay-
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ments are only to be made semi-annually, yet I conceive that, without any ex-
press provision in respect to the payment of fractional amounts to the legal

representatives of deceased parties, such representatives would have been en-
titled to demand and receive the same. In my judgment, this general rule ap-
plies to every case not specially provided for in the fourth section; that is to
say, to all cases except those where the decedent left a widow, or, there being
no widow, left children him surviving. But in all cases where the decedent
left a widow, or, leaving no widow, left children, I consider the widow, or, if

there was none, the children, living at his death, as entitled to the proportion-
ate amount.

In applying these general rules to the questions above propounded, the fol-

lowing answers must be given to them

:

1. In the case stated in the first question, the legal representatives of the
widow (that is to say, her executors or administrators) are ihe only persons
who can demand the balance due.

2. Where there is no widow, but several children, one of whom dies before
the amount is paid, the surviving children, as such, are only entitled to their

distributive shares of the balance due at the decedent's death; and the legal

representatives of the deceased child (that is to say, his executors or adminis-
trators) are entitled to receive his share.

3. The third question must be answered in the affirmative.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
Hon. Lewis Cass,

Secretary of War.

Inferiority of rank not counterbalanced by length of service.

Attorney General's Office,
May 2, 1834.

Sir; I have the honor to acknowledge the receipt of your communication of

the 28lh ultimo.

The question presented for decision on the act of the 7th June, 1832, in the

case of Thomas Hubbard, as stated by the Commissioner of Pensions, is by no
means free from difficulty. The law, it is true, proceeds on the principle that

the party must have served two years as a captain, or in a superior rank, in

order to entitle him to the full pay of a captain; and the like term in a subordi-

nate rank, to entitle himself to the full pay belonging to it. But there is nothing

in its language which very plainly shows that the deficiency of rank might not

be made up by length of service, so as to give the party a captain's pay; nor

does it strike me as very inequitable that this should be the case.

I think, however, that it cannot be either necessary or proper to pursue this

inquiry. The law (to say the least of it) is of doubtful interpretation; and, in

such cases, the contemporaneous and uniform practice which has obtained

under it is sufficient to settle its construption. The rule stated by the Com-
missioner of Pensions has not only been in constant use in the Pension Office

ever since the enactment of the law, but it is, for other reasons, important to

adhere to it. By referring to the reports and other proceedings connected with

the act of the 7th of June, 1832, it will be seen that the expenditure then con-

templated was far less than that already incurred. The Commissioner of Pen-

sions states that the introduction of the rule contended for on behalf of Mr.
Hubbard would still further increase that expenditure. This consideration
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would not, in a reasonably clear case, possess much weight, but when the law-

is doubtful, and the opposite construction has the double advantage of early

and constant usage, and of gi-eater conformity to the expectations of the legis-

lature in its favor, I think it should prevail. My opinion, therefore, is, that

there is no suiEcient reason for changing the practice of the department; and
the mode of computation heretofore pursued by the Commissioner of Pensions
should be continued.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
Hon. Lewis Cass,

Secretary of War. ^

Surgeons entitled to pay of captain of infantry.

Attorney General's Office,

December 19, 1834.

Sir: In your communication of the M 'instant, you propose to me the fol-

lowing question, which appears to have arisen in the case of Dr. Tunison, viz:

"Can a surgeon who belonged, in the army of the Revolution, to a regiment
of artillery, receive an allowance higher than that of a captain of infantry?"

After attentively perusing the argument of Air. Ray, and the other docu-
ments submitted to me, and bestowing on them mature consideration, I reply

to this question in the negative, and for the I'oUuwing reasons:

1st. Although it might be proper to construe the prohibitions against exceed-

ing, in any case, the full pay "of "a captain in the line," contained in the acts

of 1828 and 1832, as authorizing the allowance to officers of the line, of the

rank of captain and upwards, of the pay of a captain in the corps, whether of

cavalry, artillery, or infantry, &c., to which such officers belonged, yet no
such principle of interpretation can be applied to surgeons or other staff otfi-

cers, because they do not belong to any particular corps. In respect to them,
we are therefore necessarily obliged to select the pay of the captain of some
particular class

2d. In making such selection, I think it proper to take that class whose pay
was lowest. The error involved in such a construction, if it should really be
erroneous, would not be injurious to the government, and could easily be re-

paired by Congress; whereas, if the other rule should be adopted, and should

chance to be erroneous, the mistake would in most cases be irreparable.

3d. The general allusion to the pay of a captain in the line, when applied to

the case of staff officers, must be understood as referring to captains in that

corps which constitutes the main body of the mihtaiy force. In our army,
this has heretofore been, and still is, the infantry.

4th. The construction given to the rights of surgeons, under the resolves of

the old Congress, as stated in the letter of the Secretary of the Treasury, is,

in my judgment, sufficient of itself, and without reference to any other reason,

to decide the point.

I have the honor to be, very respectfully, your obedient servant,

B. F. BUTLER.
Hon. Lewis Cass, Secretary of War, United States.
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Invalid pensions restored under act ofMay 31, 1830, not to commencefrom the

time when first withheld.

Attorney General's Office,

December 19, 1834.'^

Sir: I have considered the case of Captain Richard Anderson, as stated in

the letter ol his attorney, Mr. Ray, enclosed to me in your communication of

the 26th ultimo; and am of opinion that the question now proposed to me is,

in effect, disposed of by the decision made on the same law by my predeces-

sor, Mr. Berrien, and communicated by him to the Secretary of the Treasury

on the 10th of June, 1830, and which you will find printed in the Appendix to

Mayo's Pension laws, page 37. Upon the authority of that decision, and for

the reasons stated by Mr. Berrien, in which I fully concur, I have no hesita-

tion in saying that the War Department cannot allow Captain Anderson his in-

vahd pension under the act of May 31, 1830, to recommence on the 4th of

March, 1826.

I am, sir, very respectfully, your obedient servant, I
B. F. BUTLER.

.

The Hon. Lewis Cass, Secretary of War.

False swearing in substantiating claims against government may be punished, al-

though the law directing the settlement may not prescribe any rule of evidence.

Attorney General's Office,

January 21, 1835.

Sir: I have the honor to inform you that the Supreme Court of the United

States yesterday decided that a prosecution for false swearing might be sus-

tained against a person guilty of that offence, in an affidavit made in support

of a claim under the act of the 5th of July, 1832, "to provide for liquidating

and paying certain claims of the State of Virginia." This decision involved

and estabhshes two important principles: First, that the head of a department,

authorized and required by act of Congress to adjust and settle claims against

the government, may lawfully require, by general regulations, that the claims

preferred to him shall be sustained by atfidavit or affirmation; and, secondly,

that such affidavit or affirmation, when taken before any judicial officer of the

United States, or any State officer generally authorized to administer oaths,

may be made, if false, the subject of a criminal prosecution in the courts of the

United States; although the particular law under which the claims are made
be silent on both these points.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
Hon. Lewis Cass, Secretary of War.

Claims of Virginia officers, of certain grades, not invalidated by their ceasing to

. be citizens of that State.

Attorney General's Office,
February 9, 1836.

Sir: In your communication of the 8th December last, you inquired whether,
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entitled to half pay under the laws of that State; and you also put to me the

like question in regard to the naval service.

I have looked into the statutes of Virginia for the purpose of repljring to

your question.

The statute of May, 1779, chapter 6, (10 Henning's Statutes at Large, page

25,) on which the first question arises, provides that " all general officers of

the army, being citizens of this Commonwealth; and all field officers, captains,

and subalterns, commanding, or who shall command, in the battalions of this

Commonwealth on continental establishment, or serving in the battalions

raised for the immediate defence of this State, or for the defence of the United

States ; and all chaplains, physicians, surgeons, and surgeon's mates, l)eing

citizens of this Commonwealth, and not being in the service of Georgia, or any
other State, provided Congress do not make some tantamount provision for

them, who shall serve henceforward, or from the time they are commissioned,

until the end of the war ; and all such officers who have, or shall, become su-

pernumerary on the reduction of any of the said battalions, and shall again

enter into the said service, if required so to do, in the same or any higher

rank, and continue therein until the end of the war, shall be entitled to half

pay during life, to commence from the determination of their command or

service."

If it had been intended to annex the qualification of citizenship to each of

the cases enumerated in this section, I think it would have been done by a

single general clause. The circumstance that the legislature, instead of adopt-

ing that course, have, in two instances, annexed the qualification to clauses

providing for particular cases, indicates, to my mind, an impression on their

part that there were good reasons for discriminating between the various

classes ; and that, in some of them, the qualification was not to be required.

It also appears to me, that, in aU doubtful cases arising under these acts, the

intendment should be that the law-makers designed to provide for aU the

officers in the service of their State, whether citizens or not.

As a general rule, and especially in recent cases, it is undoubtedh' proper

to decide all doubtful questions arising on laws appropriating public property in

favor of the treasury, because the error, if any there be, in such a decision,

can be corrected by the legislature. But in the present case, if too rigorous a

rule of interpretation be adopted, the error it may produce must, from the

nature of the subject, pass without correction. For these reasons, I am of

opinion that the words expressing the qualifications of citizenship ought not to

be extended beyond the particular clauses to which they are joined. The ap-

plication of this rule will produce the following results

:

1. General officers of the army, and chaplains, physicians, surgeons, and

surgeons' mates, to be entitled to the benefits of the law, must be citizens of

the State of Virginia.

2. Field officers, captains, and subalterns who commanded in the battalions

of Virginia on the continental establishment, or who served in the battalions

raised for the immediate defence of the State, or of the United States, and all

such officers who became supernumerary on the reduction of any of the said

battalions, and who again entered the service, when required, in the same or

any higher rank, and continued therein until the end of the war, were entitled

to the benefits of the law, although they were not citizens of Virginia.

The act of May, 1780, chapter 27, ("lO Henning's Statutes at Large, page

298,) by which the question as to the naval service is to be determined, is in

the following words : "And be it further enacted, that the said captains, to-

gether with the subalterns, and all other commissioned officers of the navy, the
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rations, the same privileges and emoluments, and rank in the same degree,

with the officers of the like rank belonging to the regiments heretofore raised

for the internal defence of this State.

The principles of interpretation above stated lead me still more satisfactorily,

in regard to this branch of the service, to the conclusion, that the officers enu-

merated in the provisions now quoted are entitled to half pay, without refer-

ence to citizenship.

I have the honor to be, very respectfully, your obedient servant,

B. F. BUTLER.
The Hon. Lewis Cass, Secretary of War.

The term " moveable property," if having a certain qualijicntion, does not apply

to a claim against the United States.

Attorney General's Office,

February 12, 1836.

Sir: I have examined the will of Robert George, referred to me in your
letter of the 7th of December, and, in answer to the first question proposed to

me therein, have the honor to state, that, in my opinion, the contingent claim

of Captain George, subsequently liquidated by the act of 1832, did not pass to

James Noble Wood by virtue of that will. It is true that it contains a clause

bequeathing to Mr. Wood all his " stock and moveable property, except what is

thereinafter mentioned," and that, in some cases, the words ''moveables'''' or
" moveable property,'" have been held sufficient to pass bonds, notes, and other

tjhings in action. But the phrase here used is qualified by the word ^' stock,"

with which it is connected, and is further explained by the bequests of Nancy
Smith and Nancy Wood of the household furniture, the bay mare, &c.; and I

think, therefore, must be understood in its common acceptation. Thus under-

stood, it would not embrace an ordinary debt, much less a claim against the

State of Virginia or the United States.

You also inquire whether Captain George died intestate with regard to this

claim. As his will appears to have been executed in due form, and as it con-

tains a regular appointment of executors, he did not die intestate in respect to

any personal property. This claim passed to his executors, and they are en-

titled to receive the amount thereof, as his legal representatives, to be admin-
istered by them according to the provisions of the will and law of distributions.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
The Hon. Lewis Cass, Secretary of War.

P. S. — Since preparing and transmitting the preceding opinion, I have been
shown the proceedings of the probate court of Clarke county, Indiana, on the

proof of the will of Captain George ; by which it appears that, in consequence
of the neglect of the executors to take upon themselves the execution of the

will, letters of administration, with the will annexed, were granted to Henry
Harrod, in due form, as prescribed by the laws of Indiana. The last clause of

my opinion will, therefore,- apply to the administrator, who has succeeded to

the powers and duties of the executor.

B. F. BUTLER.
February 16, 1836.



Executors or administrators are the legal representatives under the act of
June!, 1832.

Attorney General's Office,

March A, 1836.

Sir : In your communication of the 18th ultimo, after referring to the vari-

ous provisions of the act of Congress of the 5th of July, 1832, entitled " An
act to provide for liquidating and paying certain claims of the State of Virginia,"

you propose for my opinion the two following questions arising out of those

ov isions, viz :

1. " Is an executor or administrator the legal representative, in the contem-
plation of this act ?"

2. "If he is, can the Executive, by regulation, require the assent of the

heirs to the payment to him of the amount ascertained to be due ?"

In answer to the first of these questions, I have the honor to state that, in

my opinion, the executors or administrators, (as the case may be,) duly con-

stituted, are the " legal representatives" contemplated by the act of Congress,

of all deceased officers included in the act.

This construction is not only called for bj' the words used in the act of Con-
gress, but is agreeable to the act of the General Assembly of Virginia referred

to therein, under which the judgments assumed by the United States were ob-

tained ; the suits in which those judgments were recovered having been pro-

secuted, in the case of deceased otficers, as 1 learn from the Virginia Reports,

and other authentic sources of information, in the names of their executors or

administrators.

The second question must, in my opinion, be answered in the negative.

The act of Congress has not made the assent of the heirs or next of kin a

condition precedent. In the exercise of a sound discretion the Executive may,
by regulation, prescribe such forms and create such guards as are necessary to

determine the authenticity of the claims presented under the law, and to pre-

vent frauds on the Treasury ; but when the " legal representatives" are once
satisfactorily ascertained, they are entitled, under the positive provisions of the

law, to the moneys directed to be paid to them.

I have the honor to be, very respectfully, your obedient servant,

B. F. BUTLER.
The Hon. Lewis Cass, Secretary of War.

Pensions not to be withheldfrom pensioners who are indebted to the United States.

Attorney General's Office,
June 27, 1836.

Sir : It appears from the communication of the Commissioner of Pensions,

enclosed in your letter of the 2oth instant, that doubts have arisen as to the

meaning of the act of the 20th May, 1836, explanatory of the act, entitled

" An act to prevent defalcations on the part of disbursing agents of the Govern-

ment, and for other purposes ;" and that my opinion is, therefore, desired on
the following questions : Shall the amount heretofore withheld from a pensioner,

under the act of the 25th January, 1828, be refunded .' and, if not, at what time

shall the explanatory act take effect ?

In answer to these inquiries, I have the honor to state, that, in my opinion,

the intention of Congress, in enacting the explanatory law of the 20th of May,
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1836, was to place the claims and rights of pensioners on precisely the same

footing as if the act " to prevent defalcations," &c., had never been passed ;

and, consequently, that all moneys due to pensioners, which have been, and

yet are, withheld under the construction heretofore given to that law, and for

that reason only, ought to be refunded to them. The explanatory law takes

effect from Its date; but its operation, in the respect above mentioned, is, in

some sense, retrospective.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
The Hon. Lewis Cass, Secretary of War.

Deductions offormer pensions not to be made in certain cases.

Attorney General's Office,

July 6, 1836.

Sir : I have examined the two cases stated by the Commissioner of Pen-

sions in his letter of the 2d instant, enclosed to me by your note of yesterday,

and have the honor to state, that, in my opinion, no deductions ought to be

made from the amounts payable under the laws referred to by the Com-
missioner.

In the case of Daniel Trabue, the pension allowed by the law for his relief

is only twenty dollars per annum ; and it is, therefore, manifest that Congress

could not have intended that the sums heretofore paid him at the rate of $260
per annum, and amounting, in the whole, to $1,170, should be deducted.

In the case of Daniel Cobb, the law provides that he be restored to the roll

of revolutionary pensioners ; and that payment shall only commence "from
the time he was last paid his said pension.'' This language shows, I think,

that Congress intended to affirm the right of Cobb to the pension paid him by

the Department, and leaves no reason to suppose that they could have intended

that previous payments should be deducted.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
The Hon. Lewis Cass, Secretary of War.

Children entitled to pensions under the first section of the act of July 4, 1836, if

the widow marries before making application.

Attorney General's Office,

August 3, 1836.

Sir : In answer to the question proposed in the communication of the acting

Commissioner of Pensions, enclosed in your letter of the 26th ultimo, I have

the honor to inform you that, in my opinion, where a soldier embraced in the

first section of the act of the 4th of July, 1836, has died, leaving a widow and

children, and the widow has married before the passage of the act, the chil-

dren, within the equity of the law, and by a liberal construction of its provi-

sions, are entitled to its benefits.

I am, sir, very respectfully, your most obedient servant,

B. F. BUTLER.
To C. A. Harris, Esq.,

Acting Secretary of War.
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Pension not subject to pensioner's debts if any child be living.

Attorney General's Office,

October 24, 1836.

Sir : In answer to the question proposed in the letter of the Commissioner
of Pensions, enclosed in yours of the 5th instant, I have the honor to inform
you that, in my opinion, where a widow who may have been pensioned under
the third section of the act of July 4, 1836, shall die leaving children, such
children will be entitled to the balance of the pension due to such widow at the

time of her death, to the exclusion of the executor or administrator. This

principle is expressly recognised in the fourth section of the act of the 7th of

June, 1832, which is in pari materia with the third section of the act of July
last ; and although no express provision is made on the subject in the last law,

yet, from the connexion between the two laws, and the close analogy which
exists between the two classes of cases, I think the principle of the former law,

in this respect, may well be regarded as pervading the last. The fourth sec-

tion of the act of July last shows that the pension was not intended to be sub-

ject to the party's debts ; but that would be the case in regard to the balances

due at the death of the widow, if it were payable to her executor or administra-

tor. This furnishes an additional reason for the above construction.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
To the Secretary of War of the United States.

Time of commencement of pension under the first section of the act of July 4,

1836

—

first section embraces widows and children in cases where the soldier may
hereafter die.

Attorney General's Office,

October 24, 1836.

Sir : In answer to the questions proposed by the Commissioner of Pensions

on the first section of the act of the 4th of July, 1836, granting half-pay to wi-

dows and orphans, I have the honor to reply as follows :

1. In my opinion, the pension gi-anted by this section is to commence from
the day when the bill was approved and became a law, as to all cases in which
the death of the party serving had occurred anterior to that day : and in all

subsequent cases, from the time of the death of such party. Pension laws
drawn in the form used in this law have usually been regarded, in this oflBce,

as vesting in the widow or children (as the casfe may be) a legal right to the

pension from the day of the death of the husband or parent ; but as this is a

new law, it cannot have the eifect to give such a right for any time anterior to

its passage.

2. As already intimated, I think the first section embraces the cases of wi-

dows and orphans whose husbands and fathers may hereafter die in the service,

as wcU as those who have died before the passage of the law.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
To the Secretary of War.
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Proof of the existence of an heir not required in certain claims under the act of
July 5, 1832.

Attorney General's Office,

October 24, 1836.

Sir : In your letter of the 26th of August last, you asked my opinion on

several questions which had arisen upon a claim presented under the act of

July 5, 1832, in the case of Charles Fearer, submitted to you by the Commis-
sioner of Pensions.

The first question is as follows :
" Is the Department bound to pay the mo-

ney in this case, without there being exhibited due proof of the existence of an

heir or creditor, proved to be such according to the regulations of this Depart-

ment and the laws of Virginia ?"

In reply to this question, I have the honor to state that, in my opinion, the

act of Congress confers no authority on the Department to require from a duly

constituted executor or administrator proof of the existence of an heir or

creditor.

The third section of the act of July 5, 1832, is in the following words :

" And be it further enacted, That the Secretary of the Treasury be, and he is

hereby, directed and required to adjust and settle those claims for half pay of

the officers of the aforesaid regiments and corps which have not been paid or

prosecuted to judgments against the State of Virginia, and for which said State

would be bound on the principles of the half-pay cases already decided in the

supreme court of appeals of said State ; which several sums of money, herein

directed to be settled or paid, shall be paid out of any money in the treasury

not otherwise appropriated by law." It is true that this section does not pro-

vide, like the second, that payment shall be made to the officers " or their

legal representatives
;'''' and, therefore, the opinion given by me on the 4th of

March last is not technically applicable.

But the same principle must be applied, because no other provision is made
;

although it must have been perfectly well known to Congress that in many
(probably in most) cases the officers originally entitled were dead.

The moneys payable under the third section, like those to be paid under the

second, are therefore to be paid to the officers, " or their legal representatives ;^''

and those representatives, where the officer is dead, are his executors or admin-

istrators, as declared by me in the opinion before referred to.

The principles on which their claims are to be adjusted, settled, and paid,

are those on which the half-pay cases, decided by the court of appeals of Vir-

ginia prior to the passage of the act, had been so decided. This being a posi-

tive direction, we have no right to look out of those cases ; and as the court of

appeals did not attempt to impose, as a condition to the plaintiff's right of re-

covery when the suit was brought by an executor or administrator, the burden
of showing that there was an heir or creditor, the department has no such
power.

The law of Virginia referred to by the Commissioner was passed on the 14th
of February, 1833, and had reference only to those cases in which the amount
of the claims had been paid by the United States to the State of Virginia.

That State having received the money into her treasury, it could not be paid

except by virtue of an act of her legislature ; and that body had the power to

impose any condition it pleased.

But the coiu't of appeals had no power to impose any other condition than
such as was required by the original law promising the half pay. So far as re-

garded that court, therefore, the rights of executors and administrators were,
in this case, like their rights in other cases ; if duly constituted, they are en-
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titled to collect debts to their testators or intestates, without proving that there

are heirs or creditors, but subject to their liabilities to such creditors or heirs,

if any there be ; and if there be none, then subject to the other consequences,

whatever they may be, of the general local law applicable to such cases.

2. The Commissioner inquires, " If, in this case, the government is bound

to pay the money without an heir or creditor appearing, would the department,

under the circumstances, be bound to pay the administrators, without satisfac-

tory proof that the executors could not legally claim the same ?"

This question is proposed in consequence of the claimants in this case being

administrators de bonis non with the will annexed. They have produced due

proof to show that they were appointed such administrators by a court of com-

petent jurisdiction ; and it is therefore to be presumed by the department that

aU the facts necessary to such a procedure were duly established before that

court. I am accordingly of opinion that the department has no right to re-

quire any further proof.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
To the Secretary of War.

Pens-ion to widows, a vested right.

Under the principles settled by Mr. Wirt in certain navy pension cases, and

adopted by me in similar cases, as stated in my opinion to the Secretary of the

Navy of the 5th of April last, I think the right to the pension a vested right,

and that it has passed to the children, as stated in the opinion of the •24th of

October last, communicated to the Secretary of War.
B. F. BUTLER.

January 17, 1837.

Third section of the act of July 4, 1836, does not extend to widows whose hus-
j

bands have died since the law passed ; husband's pension to be deducted in cer-
^

tain cases
; fourth section nugatory.

|

Attorney General's Office,

April 13, 1837.
]

Sir : I proceed to state my opinion on the several questions arising on the I

act of 4th July, 1836, " granting half pay to widows or orphans where their I

husbands and fathers have died of wounds received in the military service of

the United States in certain cases, and for other purposes,'' submitted in the
'

communication of the Commissioner of Pensions referred to me by your letter

of the •24th ultimo.
'.

1st. " Whether the third section provides for the widows of officers and

soldiers who have died since the 4th of July last ?"

In my opinion, it does not. The words used in the third section, " if any '

person who, &c., have died," in their grammatical sense, do not extend to fu- i

tore cases, and it must be presumed that Congress intended to use them ap- '

propriately ; especially when it is perceived that in the first section the second
i

future, " shall have died," is used evidently with intent to embrace, not only

past cases, but those which might afterwards occur.

2d. " Whether it extends to the widows of officers and soldiers who were
|

living at the time when the act of June 7, 1832, passed ?"
|
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With some hesitation, I think it most agreeable to the general spirit of this

law to answer this question in the affirmative. The main enacting part of the

section is broad enough to embrace all persons who served in the manner
speciiied, who died b^ore the passing of the act ; and though the concluding

words, "if living at the time it (the law of 1S33) was passed," are calcu-

lated to excite doubts as to the real intent of Congress, yet they are not, per-

haps, sufficiently strong to limit the comprehensive language of the former

part of the provision.

3d. " Can the children of a widow who was living on the 4th July last, and
was entitled to the benefit of the third section of the act, now draw the amount
due up to the day of her death, although she failed to apply ?"

According to several opinions heretofore given in this office, especially in

navy pension cases, the right of the widow under the act is to be regarded as a

vested interest accruing on the passage of the law, and not defeated by her

omission to apply for it ; and it goes as such, on her death, to her personal

representative ; there being no special provision in the law giving it a different

direction.

4th. I am of opinion that, in' all cases where the husband was in the receipt

of a pension, under any of the revolutionary pension acts, until the time of his

death, the pension of the widow under the act of the 4th of July, 1836, can
only commence from the date of her husband's death. This is evidently the

general principle of the law ; and by this construction there will be no occasion

to make deductions, nor will any of the difficulties arise which have been sug-
' by the Commissioner.

5th. I think the agent for paying pensions is not the " accounting officer"

intended by the fourth section of the act, which evidently refers to some offi-

cer of the Treasury Department. But the section was evidently passed under
an entire misapprehension as to the mode in which the business is transacted.

No "warrant" is issued, nor indeed can one be issued, to the attorney of the

pensioner. The only "warrant" employed in the transaction, is the general

one for such sum as is deemed necessary to be placed in the hands of the

pension agent. The pensioners, after receiving their certificates, are inscribed

on the pension roll, and, being so inscribed, on proof of life and identity, are

paid personally, or through their attorneys, without any special warrant or

other treasury order. The section, in its present form, is therefore wholly-

nugatory ; but the Secretary of War is empowered to prescribe regulations ;

and the one stated by the Commissioner effects the object which Congress had
in view. It does not seem to me to require any alteration.

6th. The construction given to the third section, in respect to widows who
have married since the death of the husband, performing the service as stated

by the Commissioner, was, in my judgment, the correct one ; but, by the ex-

planatory act of the 3d ultimo, the benefits of the provision are extended to

such persons.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
The Hon. J. R. Poinsett, Secretary of War.

Children of the soldier, and not those of the widow, entitled to pension.

Attorney General's Office,
April 13, 1837.

Sir : In the memorandum of the honorable Mr. Hubbard, enclosed in your



letter of the 24th ultimo, the following case is stated :
" In case a soldier dies

before the 7th of June, 1832, and after the 4th March, 1831, and leaves a
widow, and she dies also before the 7th June, 1832 ; are his children entitled

to the pension from March, 1831, to the day of his death, or does the pension
go to the children of the widow ?"

In answer to your request for my opinion on this question, I have the honor
to inform you that, in my opinion, the children of the soldier, and not the chil-

dren of his widow, are entitled to the pension from the 4th of March, 1831, to

the time of his death.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
The Hon. J. R. Poinsett,

Secretary of War.

JVo formal solemnization of marriage necessary to its validity in the State o/

J^ew York.

Attorney General's Office,
August 18, 1837.

Sir : In answer to the question proposed in the papers referred to me by
your letter of the 11th instant, 1 have the honor to inform you that, in the State

of New York, marriage, so far as its vahdity in law is concerned, is considered

as a civil contract ; that no formal solemnization by a minister of religion, or

by any particular officer, is requisite ; and that a contract of marriage entered
into by parties capable of contracting, in the presence of an oflicer in camp, or

any other competent witness, is as valid as if made in facie ecclesice, or in the

presence of a civil magistrate. This was during the revolutionary war, and
yet continues to be the law of the State.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
The Hon. J. R. Poinsett,

Secretary of War.

A widow not entitled to pensions under the acts of 1836 and 1838 at the same time.

Attorney General's Office,
August 24, 1838.

Sir : In answer to the question arising in the case of Mary Neal, as stated in

the communication of the Commissioner of Pensions, referred to me by your

letter of the 14th instant, I have the honor to state, that in my opinion those

widows who have obtained, and are now receiving pensions, under the 3d

section of the act of the 4th of July, 1836, are not within the equity or design

of the recent act of July 7th, 1838. We must look at this last act as a part of

the general system of revolutionary pensions, and, so regarding it, there can

be no room to doubt that the intent of Congress was to provide for a class of

widows not embraced in the prior laws, and not to give to widows, already on

the pension list, an additional pension. It is true, there is no section or clause

expressly excluding such persons from the benefit of the law ; but 1 think they

are excluded by its obvious intent. I adopt this conclusion with the less hesi-
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tation, because, should I have mistaken the real design of Congress in this re-

spect, my error may readily be corrected by a supplementary law.

I am, sir, very respectfully, your obedient servant,

B. F. BUTLER.
To the Secretary of War.

Report of a committee not binding as an act of Congress.

Attorney General's Office,
September 10, 1838.

Sir : In answer to your inquiry contained in the letter of Mr. Edwards, pen-

sion agent, of the 3d instant, I would say that, upon an examination of the

opinion given by Mr. McLane, on the 10th of December, 1832, 1 see no reason

why it should not be adhered to. It contains, in my judgment, the true inter-

pretation of the existing laws on the subject, and a departure from it by your
department would be unauthorized by law.

The report of the committee of the House of Representatives of January 26th

1832, may be a proper basis for the action of Congress, but can by no means
warrant your department in doing that which it is alone competent for Congress

to do.

Yours, with great respect,

FELIX GRUNDY.
Hon. J. R. Poinsett, Secretary of War.

Widows marrying after the death of their husbands, who performed the service,

excludedfrom pension.

Attorney General's Office,
September 18, 1838.

Sir: In your letter of the 17th instant you propose the following question for

my opinion:

"Is a widow, whose husband served six months during the revolutionary war,

and who was married to him prior to the year 1794, excluded from the provis-

ions of the act of the 7th July, 1838, in consequence of having married after the

death of her husband, on account of whose service she claims ?"

The first section of the act of the 7th July, 1838, is as follows: ''Be it en-

acted by the Senate and House of Representatives of the United States of America
in Congress assembled, That, if any person who served in the war of the Revo-

lution, in the manner specified in the act passed the seventh day of June, eigh-

teen hundred and thirty-two, entitled 'An act supplementary to the act for the

relief of certain surviving officers and soldiers of the Revolution,' have died,

leaving a widow, whose marriage took place after the expiration of the last pe-

riod of his service, and before the first day of January, seventeen hundred and

ninety-four, such widow shall be entitled to receive, for and during the term

of five years from the fourth day of March, eighteen hundred and thirty-six,

the annuity or pension which might have been allowed to her husband, in vir-

tue of said act, if living at the time it was passed: Provided, That, in the event

of the marriage of such widow, said annuity or pension shall be discontinued.

"

It is upon this section, and no other provision of law, that the class of claims

embraced in your question are to be allowed or rejected. It cannot be believed
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that Congress intended, and did provide for, a discontinuance of a pension, al-

ready granted, upon the event of the widow's second marriage, and stLU such
marriage not prevent the allowance of the pension in the first instance, where
the second marriage took place before the pension was granted. I am, there-

fore, of opinion that the Commissioner of Pensions decided correctly in reject-

ing this class of claims.

Yours, with much respect,

FELIX GRUNDY.
The Hon. J. R. Poinsett, Secretary of War.

Payment of contingent expenses to pension agents allowed.

Attorney General,'s Office,
October 12, 1839.

Sir: I have the honor to acknowledge the receipt of yours of the 9th instant,

enclosing a letter from the Commissioner of Pensions, stating two cases upon
which my opinion is asked.

1. Robert King, pension agent at Knoxville, Tennessee, charges for station-

ery, printing blanks, &c. , for the use of the agency, the sum of $333 7.5, from
June, 1834, to May, 1838, inclusive, in support of which he has produced the

necessary vouchers.

2. B. M. Lowe, pension agent at Huntsville, Alabama, charges for the trans-

portation of $9,000 in specie from Pontotoc, in Mississippi, to Huntsville, Ala-

bama, the sum of $75, and $37 the amount of discount on a treasury warrant

on Pontotoc for $3,137. These accounts, except the last item in Mr. Lowe's
account, which requires some explanation, the Commissioner of Pensions, in

his letter, says are no doubt correct, and, according to the former practice in

such cases, would be paid. The question arising upon these facts, and pre-

sented for my opinion, is, whether the act of Congress, approved 20th April,

1836, entitled "An act to prescribe the mode of paying pensions heretofore

granted by the United States," forbids the payment of these claims .'

The act upon which this question arises is in the following words: "That all

laws and parts of laws authorizing or requiring the Bank of the United States,

or its branches, to pay any pensions granted under the authority of the United

States, shall be, and the same are hereby, repealed^ and such payments shall

be hereafter made at such times and places, by such persons or corporations,

and under such regulations, as the Secretary of War may direct; but no com-
pensation or allowance shall be made to such persons or corporations for making
such payments, without authority of law."

In order to determine the proper construction of this act it will be necessary

to recur to those circumstances in which it had its origin.

It appears that, prior to the establishment of the Bank of the United States,

in 1817, the pensioners were paid by the commissioners of loans, who received

two per centum on all sums disbursed by them. After the establishment of

the Bank of the United States the pensioners were paid without charge to the

United States, by that bank and its branches, except in places where no branches

had been established; and in those places the agents were allowed two per

centum on all sums disbursed, and their accounts were paid for contingent ex-

penses, such as stationery, printing, transportation of specie when necessary,

advertising, &,c. Such was the usage waiTanted by law when Congress passed

the act of April 20, 1836. This act dispenses with the agency of the Bank of

the United States, and provides that the Secretary of War shall hereafter make
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the payments by such persons or corporations, and under such regulations, as

he may direct; "but no compensation or allowance shall be made to such per-

sons or corporations for making such payments without authority of law."
It should be remarked that the commissioners of loans had received two per

centum on the sums paid out by them to pensioners prior to the year 1817, and
all other agents, after that time, except the United States Bank and its branches,
received the same compensation; and, in addition, their accounts for stationery,

printing, &c., were paid.

The terms "no compensation or allowance" may well be satisfied by making
them operate upon the two per centum which had been previously allowed to

the pension agents. To make this provision extend to a prohibition of the re-

imbursement of moneys actually expended for the use of the Government,
would be, as it seems to me, doing violence to the language employed in the

act, and, by construction, enlarging its prohibitions so as to do injustice to in-

dividuals engaged in the discharge of a meritorious public service. It is not to

be believed that Congress intended that such should be the effect of any act

passed by that body. On the contrary, a fair construction of the act, deduced
from its history and its language, is, that no compensation or allowance shall

be made for the personal services of a pension agent; but the payment of ne-
cessary contingent expenses is not prohibited.

It will be perceived that I have not taken into view the last item of Mr-.

Lowe's account, because the Commissioner of Pensions expresses the opinion
that some further explanation relative to that item ought to be given by Mr.
Lowe.

Agreeably to the foregoing opinion, the account of Mr. King should be paid,

and also the first item of $75 in the account of Mr. Lowe.
I have the honor to be, sir, very respectfully, your obedient servant,

FELIX GRUNDY.
The Hon. Secretary of War.

A pensioner cannot receive the hulj pay under the act of July 5, 1832, and draw
a pension at the same time under the law of June 7, 1832.

Attorney General's Office,
September 30, 1841.

Sir: I have the honor, 'in compliance with a call made by the Department
upon my predecessor, for an opinion in the matter of Dudley Digges, claiming

both his pay under the act of July 5, 1832, providing for the claims of the State

of Virginia, and his pension under the act of June 7, 1832, to confirm what is

reported by the Commissioner of Pensions to you as the settled interpretation

of that office.

The uniform policy of the Pension laws, and the practice of the department,

thus stated by the Commissioner of Pensions, concur with the express language
of the 2d section of the act of 7th June to establish that construction.

I have the honor to be, &c.,

H. S. LEGARE.
To the Hon. Secretary of War.
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Pensions not to be granted, under the act of 1838, to widows whose husbands

were living at the time of the passage of the act of 1832.

Office of the Attorney General, i

May 31, 1842.
j

Sir: I have had the honor to receive and to consider your observations of

the 30th instant, on the construction heretofore put upon the words of the act
|

of 7th July, 1838, in relation to pensions to be paid to the widows of officers 1

who "have died," and who, but that they were dead at the time of the passing J

of the act of 1832, would have received their pensions under this latter act. i

Considering it as res Integra, I should say that the case of a widow whose 1

husband actually received his annuity under that act is' not within the provis- ;

ions of the statute of 1838. Besides that the words do not embrace the case, i

and besides the difficulty (insuperable, it appears to me) in the way of a widow i

(drawing pay from the 4th March, 1836, when her husband happens to have \

survived that epoch, the 4th section of the act of 1832 provides expressly for
\

the case of an officer dying "during the period intervening between the semi-
;

annual payments directed to be made." The provision is, that the proportion-

ate amount of paj' which shall accrue between the last preceding semi-annual
'

payment and the death of such person shall be paid to his widow. The act of

1832, therefore, expressly/ contemplates the case of a husband entitled under

it, and gives the widow all he would have received, and no more. Expressio
\

unius, Si'c.
'

The act of 1836 took up a case not within that of 1832; it provides for a cer-

tain description of wife, who was totally excluded from all benelit under that '

act by the death of her husband. The act of 1S3S goes a little further—it ex-

tends to another description of wives; but it still contemplates them as having

been so situated as not to profit by the act of 1S32; and it gives to them what
]

their husbands, had they been nlivf, would have taken.

I do not see how language can be plainer.
]

But Mr. Butler's opinion having settled the practice under the act of 1836, i

^it is, perhaps, too late to change your practice in regard to it.
j

The act of 1838 differs from the last mentioned statute in the most important :

feature above referred to. The widow is to begin to draw her pension from
\

March, 1S36. Now, if her husband were then alive, it is clear she could not
]

be entitled to an additional allowance in her own right. I hold that to be fatal I

to the appliration of Mr. Butler's reasoning to this last act. With respect to
j

this act, therefore, you are free to take the course you shall judge fitest.
|

I should have been rejoiced to be able to adopt a construction favorable to the ,

claim.s of the widow^^ of these brave men. But the law which gives, disposes, I

and I am bound to interpret it as I find it.

1 have the honor to be, sir, your obedient servant, *;

H. S. LEGARE. !

Hon. John C. Spencer, Secretary of War.

In conformity with the within opinion of the Attorney General, I feel bound

to decide that a pension cannot be granted to a widow, under the act of 1838, ;

whose husband was living at the time of the passage of the act of 1832, and

particularly if he received an annuity under that act. The Commissioner of
j

Pensions will transmit a copy of this decision and of the within opinion of the \

Attorney General, as disposing of the case of Mrs. Terry. '
\

June 1, 1842.
"

J. C. SPENCER.



Arrears ofpension may be paid to the administrator in the case of a claim arising

under the act of \^th April, 1842.

Office of the Attorney General,
June 24, 1842.

Sir: In the matter of the pension of Pigeon, the Cherokee chief, I am of

opinion his administrator is entitled to receive the amount to which he would

have been entitled had he survived the passing of the act.

The act is to be read with the treaty, of which it is the fruit and the fulfil-

ment, and both relate back to the period of disability.

The treaty was a contract with Pigeon during his life, or with his tribe for

his benefit; and the benefits, as well as the responsibilities growing out of it,

descended, as of course, on his personal representatives.

The words of the law must be construed by reference to this contract, and

there can be no doubt that Pigeon's representatives are protected by the latter.

Therefore, I think they ought to be paid the pension due him, from the time of

his disability until his death.

I have the honor to be, sir, your obedient servant,

H. S. LEGARE.
Hon. John C. Spencer, Secretary of War.

Opinion in relation to set-off against a pension.

Office of the Attorney General,
July 2, 1842.

Sir: In the matter of James Palmer's pension, considered as a question un-

prejudiced by previous decisions in this office, or in yours, I should be of opin-

ion that the deduction ought to be made.

In all cases of mistake of fact there is a qondictio indebiti, even in favor of

an individual, much more of a government, which is, on strict principles, not

estopped even by a judgment of a court in case of subsequently discovered

evidence.

I do not conceive there would be, on general principles, any objection to

setting off a demand of the government against a pensioner arising out of a se-

parate cause. [See 3 J^Ier. 84, Priddy Sf Rose, especially at p. 104.) But the

statute of 1836 (20th May) has, as far as it goes, certainly altered the law iu

this respect. The case here, however, is not a defalcation in a disbursing of-

ficer, or even a collateral demand. It involves merely an adjustment, on cor-

rect principles, of the very account on which the claim of the petitioner arises.

If he have been paid already, by anticipation, what equity is there in the pre-

sent demand.' How can he keep what is enough to pay his whole claim, and

yet insist on having more.'

Thus stands the case between him as creditor, and the government as debtor.

But there is another view of the subject, and that is the' one taken by the

authors of the above cited law of 1836, and by Mr. Butler when acting as Sec-

retary of War. It is this: pensions are given to maintain decently a person

entitled to public bounty for past services, and have no reference whatever to

any present relation between the government and the beneficiary.

This is plausible, and the act of 1836 certainly gives it countenance.

But I cannof accede to the general principle. I have cited authority to show
that pensions at common law are liable to set-off. Beyond the scope of the ex-

ception in the act of 1836, the common law is still unchanged.



But that statute only applies to defalcations in disbursing officers, and can,

by no fair construction, be made to affect a settlement in such an account.

Suppose the pensioner to have invested, and stiU to possess, the overplus

paid him; can he conscientiously keep it? The maxim is universal, neminem
alieno damno ditiorem esse oportet.

Still, if Mr. Butler's opinion has been acted on, and ,is grown into settled

practice, I would not advise you to disturb it now.
I have the honor to be, sir, your obedient servant.

Hon. John C. Spencer, Secretary of War.
H. S. LEGARE.

Widows' pensions inay be paid under act of 1838, _^om March 4, 1836, notwith-

standing their husband may have drawn pensions after that period.

s

Office of the Attorney General,
September % 1842.

Sir: In the matter of widows' pensions, under the act of 1838, it appears

that one of your predecessors, and one of mine, settled the law to be, that in all

cases, under the acts of 1836 and 1838, the widow began to take only upon the

husband's death.

In a former opinion on the meaning of the law of 1838, I thought the incon-

venience of a double pension, a pension to the husband tiU 1838, and apension

to the wife from 1836, so glaring an objection to the construction that widows
in that category should take at all, that I gave it as my opinion they did not

come within the act of 1838.

In consequence of that executive construction. Congress has declared-the law

to mean that, non obstante that apparent inconvenience, the law of 1838 does

embrace the case of widows whose husbands were alive in 1832.

Stricily interpreted, this means only that the widows in question take some-
).

thing; it does not settle how much they take, or when they begin to take under ;

the act of 1838? f

That has been settled, and no doubt very sensibly settled, by your predeces-
,^

sor, according to principles laid down by mine, and no doubt according to the ;

general principles of our republican policy—adverse to pensions, at best, and
'

particularly adverse to double pensions.
|

But the joint resolution is general; it is passed in a full view of the objection; I

it orders the law of 1838 to be carried into effect without reserve, and the
j

words of that law are express. The widows shall take for five years, beginning •

in 1S36. Ita lex scripfa est. )

I do not see any better reason to limit the claim by implication than to reject ';

it altogether. But to reject it is impossible in the face of the resolution. If i

my opinion is to<govern you, and the practice of your department to be changed,
|

you will pay, according to the letter of the law, from 1836. '

I have the honor to be, sir, your obedient servant,
j

H. S. LEGARE. |

Hon. John C. Spencer, Secretary of War. i

I

Notwithstanding the doubts I entertain, I direct that payments be made to
j

widows, under the act of 1838, according to the conclusions of the within opin- 1

ion of the Attorney General. _\

September 2, 1842. J. C. SPENCER. -



Respecting act of 5th July, 1833, allowing halfpay.

Attorney General's OrriCE,

Aprils, 1844.

Sir: The Hon. James M. Porter, your predecessor in the Department of

War, by letter dated the 6th of February last, submitted for my examination the

accompanying application of Thomas Green, esq., agent of the State of Virginia,

(which, with the papers transmitted, numbered from 1 to 8 inclusive, is here-

with returned,) upon which he desires my opinion;

1st. Whether the claim thereby presented is one for which the government

of the United States is Uable, under the act of Congress of the 5th of July,

1832? and,

2d. Whether, if such lia' 'lity exists, it will not be necessary for Congress to

make an appropriation before it can be paid, the unexpended balance, appro-

priated by the 2d section of that act, having been^carried to the" surplus fund?

Upon the first question, I am clearly of opinion that the claim is just, and
faUs within the provisions of the 2d section of the act of 1832; that the excep-

tions taken to it by the Commissioner of Pensions cannot be sustained; and that

the balance of $9,414 66 of the appropriation made by that act, if now within

the control of the department, would be applicable to the payment of the de-

mand.
But the difficulty suggested by the second question is, I think, insuperable.

The balance above indicated was, under the circumstances of the case, proper-

•Ij carried to the surplus fund, from which it can be withdrawn by the appro-

priating power of Congress alone.

I have the honor to be, very respectfully, sir, your obedient servant,

JNO. NELSON.
Hon. William Wilkins, Secretary nf War.

Widows claiming under the law of 1838 may draw fi-om the ith March, 1836,
notwithstanding theirhusbands may have drawn pensions after the same period.

Attorney General's Office,
May 9, 1845.

Sir: Your communication of the 11th ultimo was duly received, with the
statement of the Commissioner of Pensions, and accompanying papers. I have
been prevented from giving the subject an earlier attention by the pressure of
other engagements.
The question presented is so involved in its terms, that I have had some dif-

ficulty in comprehending its precise purport. But I understand it to relate to

the extent to which the act of 20th February, 1845, operates on the applications

of widows of revolutionary officers or soldiers for the benefit of the Pension acts

of 1836 and of 1838.

At the date of the Appropriation act of 30th April, 1844, it was the settled

construction of existing laws that widows entitled to the benefit of these pen-
sion laws should have five years' pension from the 4th day of March, 1836,
notwithstanding their husbands may have enjoyed the benefit of the act of
1832 to a period later than the 4th of March, 1836. The effect of this con-
struction was to give the same amount of pension to the husband while living,

and the widow, after his death, for so much time as she survived beyond that

date. The restriction of the act of April, 1844, arrested this practice, and de-



ducted from the widow's pension so much as was paid to the husband after l

the 4th March, 1836. The joint resolution of January 23, 1845, suspended Ij

the operation of this restriction, and declared that its provisions should not af-
|

feet a widow's claim, whose apphcation for a pension, or arrear of pension, at
j

the passage of that resolution, had been made and filed in the Pension Oifice,

awaiting the decision of the Commissioner of Pensions thereon. The term
j

"arrear of pension," must mean so much of pension as had been withheld for

the period after the 4th March, 1836, in which the husband had been paid.

The act of the 20th February, 1845, supersedes the act of 30th April, 1844,
|

and settles detinitively that, from its passage, a pension shall not be granted to

any widow for or during any part or portion of the time her husband may have
j

received one, whose declaration therefor shall not have been made on or be- i

fore the 30th April, 1844, and shall not have been received at the Pension 1

Office on or before the 23d January, 1845. All declaratious for pensions made
j

prior to the restriction of 30th April, 1844, are free from the influence of that
^

restriction. Up to its date, Applicants had a right to five years' pension from j

4th March, 1836; from its passage they had no such right, until the 23d Janu- \

ary, 1845, when its influence in their cases was suspended. The reservation •

in the act of 20th February, 1845, was, therefore, made in favor of all declar- '.

ations which were prepared prior to the restrictive clause, and filed in the 1

Pension Office prior to the 23d January, 1S45. And the intent was, to secure 1

to the widows all the benefit which they were entitled to prior to the 23d Jan- <

uary, to the same extent as if the act of 30th April, 1844, had i^ver passed, i

with the single condition that they had prepared and filed their declarations
j

within the periods mentioned in the act of the 20th February, 1845. Without
this, those widows whose cases were acted on before the 30th April, 1844, 1

would be paid by one rule, and those whose applications were prepared but not '

acted on would be paid by another. The term pension includes the claim for
'

the less amount which had been withheld by reason of payment for part of the i

five years to the husband; and the acl of 20th February must be construed to
'

carry that intention into effect. If a widow had prepared her declaration for a '

pension prior to the 30th April, 1844, and filed it before the 23d January, 1845, I

praying for a five years' pension, and any part had been withheld, on account i

of payment to her husband, her case is within the reservation of the act, and ,
I

she is entitled to receive the full amount, as if the restriction had not been im- !

posed. ',

I have the honor to be, respectfully, sir, your obedient servant, I

J. Y. MASON.
Hon. William L. Marcy, Secretary of War. '

i



NAVY PENSION CASES. ,v/

Disability arisingfrom crueltreatment by the enemy, while a prisoner of War,

entitles the disabledman to a pension.

Office op the Attorney General, i

Jlpril 17, 1821.

Sir : The case stated by you for my opinion is as follows

:

" One of our seamen, captured by the Tripolitans in 1803, on bokrd the

frigate Philadelphia, after fifteen months' rigorous captivity, made an attempt,

with five of his messmates, to recover liberty and rejoin the American squad-

ron then outside the harbor of Tripoli. The attempt proved abortive; he and

his companions in his suffering were retaken, brought back, and punished by

bastinado in the most cruel manner, the effects of which were so severe as to

render one of the party ever afterwards incapable ofperforming duty as a sea-

man. This disabled seaman now applies for a pension;" and you request my
opinion " whether he be, under the circumstances of the case as stated, and by

the act of Congress on the subject, entitled to relief from the Navy Pension

fund?"
The act of Congress of the 23d April, ISOO, which creates this fund, pro-

vides " that every seaman or marine disabled in the line of his duty shall be

entitled to receive, for life, or during his disability, a pension from the United

States, according to the nature and degree of his disability, not exceeding one-

half of his montlily pay."
By the same act the Navy Pension fund is constituted " forever a fund for

the payment of pensions and half-pay, should the same be hereafter granted to

the officers and seamen who may be entitled to receive the same; and if the

said fund shall be insufficient for the purpose, the public faith is hereby pledged

to make up the deficiency; but if it should be more than sufficient, the surplus

shall be applied to the making of further provisionfor the comfort of the disabled

officers, seamen, and marines, and for such as, though not disabled, may merit,

by their bravery or long andfaithful services, the gratitude of their country.^''

The navy fund, thus devoted to these broad and liberal purposes, was, by
the same act, placed " under the management and direction of the Secretary

of the Navy, the Secretary ot the Treasury, and the Secretary of War for the

time being," who were thereby authorized to receive the moneys appropriated

to that fund, " and to employ and invest the same, and the interest arising

therefrom, m any manner which amajorityof them may deem most advantageous.'"

By a subsequent act (that of the 26th March, 1804,) it was provided " that the

commissioners of the Navy Pension fund be, and are hereby, authorized and
directed to make such regulations as may to them appear expedient, /or the ad-

mission ofpersons on the roll of navy pensioners, andfor the payment of the pen-

sions."

The authority thus given to the commissioners has not, so far as I can dis-

cover, been taken away or abridged by any subsequent act. The question,

therefore, whether the seaman, in this case, be entitled to the pension which
he asks, belongs exclusively to them.

Subject to this paramount authority, I have no hesitation in expressing the

opinion that the case of the seaman, now under consideration, is not only with-

in the spirit and reason of the act of the 23d April, 1800, but, by a fair and
liberal construction, within its letter too. He was, I think, as much within the

line of his duty when the disability occurred, as if he had been disabled in the

original capture of the Philadelphia, or in a recent attempt, immediately there-
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after, to escape from captivity and return to his duty. A different construction

would, I think, be too narrow—would be inconsistent with the policy, as well

as the liberality of the provision, and whoUy incompatible with the more ex-
panded purposes to which this fund is expressly devoted.

I have the honor to be, sir, very respectfully, your obedient servant, «

WILLIAM WIRT.
To the Secretary of the Navy.

Relative to acts o/1813, 1814, and 1817.

Office of the Attorney General,
September 6, 1830.

Sir : I have received your letter of this date, and proceed to answer your
inquiry.

The act of 1813 provides that a pension shall be allowed to the widow, and,

if there be no widow, to the child or children (being under sixteen years of

age) of any officer of the navy or marines who shall be killed, or die by reason

of a wound received in the line of his duty. This act, it will be observed, is

confined to the widows and children of officers ; and simply requires that the

death, or wound from which death has ensued, shall have been received by
such officer " in the line of his duty."

The act of 1814 extends the provision prospectively to the widows and chil-

dren of " seamen" and " marines ;" and then, including officers, provides re-

troactively for all deaths which may have occurred since the 18fh June, 1812,

the date of the declaration of war against Great Britain ; using the same words
to describe the nature of the death which shall entitle to pension—that is to

say, that it shall have been occasioned by a wound received in the line ofduty—
as are used in the act of 1813 ; and, like that act, not requiring that the death

shall occur prospectively, within any specified time.

It is the purpose of the act of 1817, which is amendatory of the preceding

act, to give to this provision a still greater extension ; and, accordingly, in re-

lation to the same class of persons, it provides for deaths which shall occur, or

shall have occurred, since the 18th June, 1812, "in consequence of 'disease

contracted,'' or of ' casualties,^ or ' injuries received,' while in the line of duty."

The former acts provided only for cases of death in consequence of wounds ;

while this extends the provision to cases where death has ensued from " dis-

ease contracted," or " casualties or injuries received." In neither of the acts

is there any prospective limitation of the time when the death must occur, to en-

title the widow or children to the benefit of the pension.

These three acts, it will have been seen, provide, permanently, for the al-

lowance ol a pension to the widow, or child or children under sixteen years

of age, (if there be no widow,) of every officer, seaman, or marine of the navy
of the United States who has died since the 18th June, 1812, or who shall die

after the date of the acts, in consequence of wounds, diseases, casualties, or

injuries, received or incurred in the line of his duty ; that is, as I understand

it, who shall come, or who shall have come, to his death since the prescribed

period, in whatever manner, and either presently or remotely, in the discharge

of his duty. Prospectively, the provision is unlimited. Retrospectively, it is

restrained to the 18th June, 1812. These are the several acts which relate to

the original grant of pensions. Those which follow provide for the lenewal of

them.
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We are now prepared to examine the act of 1819, to which your inquiry re-

lates, and concerning which you ask, in substance

—

Whether, to entitle a widow, or child, to the renewal of a pension under that

act, it is necessary that the officer, seaman, or marine, through whom it is

claimed, should have been wounded during the war, and should also have died

during the war ?

The act under consideration provides, "that in all cases where provision has

been made by law for five years' half pay to the widows and children of offi-

cers, seamen, and marines, who were killed in battle, or died of wounds re-

ceived in battle, or who died in the naval service of the United States during

the late war, the said provision shall be continued," &c.

If I were required to interpret this act strictly, with a view to narrow, as

much as its terms would permit, the bounty which it provides—if 1 were
obliged (overlooking what 1 conceive to be the spirit and intention of the act)

to found my answer on its letter, and to construe that most strongly against

the grantee—I should perhaps be constrained to acquiesce in the opinion given

by my predecessor to yours, on the 22d July, 1828, which is before you. But,

after a very careful and anxious consideration of the subject, I cannot divest

myself of the conviction that such was not the intention of Congress, and that

the words of the act are fairly susceptible of a different interpretation. I do

not propose to trouble you with an elaborate argument on this question, but

will content myself with such an exposition of my views as may suffice to ren-

der them inteUigible.

In framing the act of 1819, Congress had it in view to provide for an exten-

sion of the bounty which had been theretofore granted to the widows or children

of certain persons who had " died in the public service." This intention is ex-

pressed in the title of the act, which, although it cannot be used to extend the

provisions of the enacting clauses, ought not to be wholly disregarded in search-

ing for the intention of the law-makers.

The mode resorted to to carry this intention into effect, was by an enact-

ment which should, in terms, extend the provisions of the former Pension laws.

Congress, in the act of 1819, have not enacted, snbstantively, that the widows,
&c., of officers, &c., who were killed in battle, or who died of wounds re-

ceived in battle, or who died in the naval service of the United States during

the late war, shall receive five years' additional pension. But, referring to

the former laws, they have declared that, where provision has been made by law

for persons of that description, their pensions shall be renewed. To give effect,

then, to the act of 1819, it is obviously necessary that there should be some
pre-existing laws which make such provision as it specifies. If one construc-

tion of its terms shall be found to correspond with pre-existing laws, and another

not to do so—if, according to one interpretation, the provision to which it re-

fers has in fact been made by law, while another supposes a reference, to which
no answering provision can be found to have been made by law—the former is,

without doubt, to be adopted, in order to give effect to the act.

With this idea in view, let us proceed in our examination. The persons to

whom this bounty had been granted before 1819 were the widows or children

—

1st. Of officers, seamen, or marines, who, since the 18th June, 1812, had
been killed in battle.

2d, Of the same classes, who, since the same period, had died by reason of

a wound received in the line of their duty.
3d. Of the same classes, who, since the same period, had died in conse-

quence of diseases contracted, or of casualties or injuries received, while in the

line of their duty.

These provisions had been made by the several acts of 1813, 1814, and
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1817 ; and it is observable, that the widows or children of these several classes

of persons were entitled to the pensions provided for by the acts above refer-

red to, without regard to the time when the death occurred, except that it must
have happened after the ISth June, 1812.

These were the only acts which Congress can be supposed to have had in

contemplation in framing the act of 1819 ; and the pensions which theysgrant-

ed were so granted without reference to the fact whether the death had occur-

red in war or in peace. >>o such distinction was recognised by pre-existing

laws. No act had made provision for five years' half pay to the widows and
children of officers, seamen, and marines, who had been killed during the war,

or who had died during the war, of wounds received in battle, or who had died

in the naval servic^ of the United States during the war. It was not possible,

in reading those acts, to affix such limitations to either of them. It was true,

indeed, that the widows or children of persons killed during the war, or dying

during the war, of wounds received in battle, or who had died in the naval

service of the United States during the war, had been placed on the pension

list, and were in the receipt of the five yeais' half pay ; but this was under the

more general provisions of these acts, which were equally applicable to them
and to others—to those who had died in war, as well as to those who had died

in peace ; and they were not so placed on the pension list because these events

had occurred during the war, but because they had occurred after the 18fA June,

1812.

If, then, it had been the intention of Congress, in the act of 1819, to limit

the renewal of pensions to cases where the death had occfirred during the war,

it seems to me that they would have done this by a distinct and substantive

enactment to that effect—not by a reference to the provisions of former laws ;

and for the obvious reason, that no act containing such restrictive provisions as

this construction ascribes to the act of 1819 was to be found.

I think, moreover, that the words of the act of 1819 are fairly susceptible of

a different interpretation from that which excludes all persons except those who
died during the war. These words are, " where provision has been made by law

for the widows," &c., " of officers," &c., " who loere killed in battle, or died of
wounds received in battle," or " vho died in the naval service oi the United
Sta.tes during the late war." These latter words (" during the late war") are

words of limitation—of restriction. Now, I think it may be well questioned

whether their operation ought not to be confined to the last member of the sen-

tence—whether it was intended that they should do any thing more than to

qualify the grant to the third class of persons enumerated, namely, those who
had died in the naval service of the United States. Then the classification

would stand thus :

To the widows or children

—

1. Of those who had been killed in battle.

2. Of those who had died of wounds received in battle.

3. Of those who had died in the naval service of the United States during

the late war.

In support of this suggestion I would remark— 1st. That it was obviously

unnecessary to apply this restriction to the first class. The wound and the

death were cotemporaneous in such cases. 2d. That no sufficient motive can

be assigned for an intention on the part of Congress to apply it to the second.

They meant to provide for the widows and children of those who died of

wounds received in fighting the battles of their country ; and whether the death

was instantaneous, or occurred after an interval, if it could be certainly' traced

to the wound, the motive in either case would be the same. 3d. We may
readily understand why the restriction was applied to the third class. That
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class includes deaths from every other cause except wounds received in battle.

To excite the crew of a national ship to deeds of heroism in time of war, Con-
gress might be willing to allow a pension to the widow, &c., of a seaman who
fell from the mast-head and was killed ; and yet not think proper to extend the

same bounty, in a case of similar casualty, occurring in time of peace. It

would, then, be useless to apply these restrictive words to the first class. It

would be improper to extend them to the second ; but a very sufficient motive
is found for their, application to the third. It is fair to presume that Congress
was actuated by a corresponding intention. ^

But let us suppose these words of restriction applicable to each of the three

classes of cases specified, and not exclusively to the last;—the inquiry is, do
they relate to the time of the death or to the time when the cause occurred winch
occasioned it r Apply the inquiry to the second class, to which your question

more particularly refers—to those who died of wounds received in battle—and
consider them as restricting the cases of that class to which the renewal should

extend. In this case they must be read in immediate connexion with the

words which they are supposed to limit. Put these restrictive words, then, iij

juxtaposition with the descriptive words which relate to that class, and you will

have the following collocation :
" Who died [of wounds received in battle]

during the late war ?" Here is a sentence which consists of three members
;

the first, "who died," relates to the death, the primary motive to the allow-

ance of the pension ; the second specifies the cause of that death, in the words
" of wounds receive in battle ;" the /AtVe' defines the time oj their being re-

ceived—" during the late war." It may, perhaps, be said that these last words
relate to the time of the death, and not to that of receiving the wound; because

the term " battle''^ supposes a state of war, and that a wound received in battle

must have been received during the war. If this be conceded, I think it may
be satisfactorily answered that a sufficient effect may be given to the words "in

battle," without ascribing to them this forced operation. A man may have re-

ceived a wound during the late war which occasioned his death, and yet have
furnished no meritorious claim to his widow or children to the allowance of a

pension. His wound may have been received in a mutiny, from the hand of an
assassin, or \n private combat. To exclude such cases, the expression " in bat-

tle" is used, and the effect is to confine it to wounds received in fighting the

enemies of his country. It is still open, then, to us, to inquire what is the fair

interpretation of this sentence ? Do the restrictive words apply to the first or

last member of it ? to persons who dieji during the last war, or to those who
died, no matter when, of wounds received in battle during the last war ! In fair

grammatical construction, the last member of the sentence is the immediate
antecedent, and the operation of the restrictive words cannot go beyond it.

Test this by an example. If the opinion of the physicians who were con-

sulted was correct, the late Major General Brown ultimately fell a victim to

the .wounds which he received on the Niagara frontier. Admitting this to be
true, may it not be said of General Brown that he " died of wounds received

in battle during the late war?" and would any one understand the speaker to

intend thereby to assert that he " died during the late war?" I think not; and
yet these are the identical words of the act to which that construction has been
given.

If we look to the intention of Congress—to the motive which would proba-

bly influence them in granting the renewal of a pension—this construction is

confirmed. What conceivable difference can it make in the justice of the

claim to a pension, whether the officer, &c., dies at the instant of receiving

his wound, or languishes until the end of the war, and then breathes his last.'

What conceivable difference is there between the two cases, as relates to the
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wants of Ms widow and children ? It is the heroism which impels him to the

conflict which you would reward in the person of his widow or children, and
they are equally objects of your bounty in either case.

I think, then, that the widow or children of an officer, seaman, or marine,
who has died since the late war, of a wound received in battle during the war,
is or are entitled to a renewal of his, her, or their pension, under the act of

1819, and I found this opinion upon the following considerations:

1. That, unless this interpretation be given to that act, there are no such
pre-existing laws as those to which its provisions could be made to refer.

2. That this interpretation is sanctioned by the rules of grammatical con-
struction applicable to the sentence on which the question arises, and that such
a sentence would be similarly understood in common parlance.

3. The interpretation thus deduced from the reference of the act of 1819 to

pre-existing, laws, and from the grammatical construction and familiar use of

the sentence, is confirmed by a consideration of the motives which may
reasonably be presumed to have influenced Congress in passing the act.

JN. MACPHERSON BERRIEN.
To the Secretary of the Navy.

Death by disease contracted during the war does not entitle ike widow to i

Office of the Attorney General,
October 24, 1832.

Sir: It appears, from the papers before me, that John M. Gardner, who was
a master commandant in the navy of the United States, died shortly after the
close of the war, of a disease contracted during the war ; and that his widow,
Sophia Gardner, was placed on the pension hst by the commissioners of the
Navy Pension fund, under the act of 1817. Under this law she was clearly

entitled to the pension. Her certificate was afterwards renewed, and the pen-
sion continued to her under the acts of 1819 and 1824. The act of 1828,
which continued the navy pensions for five years longer, gives pensions to the

widows of persons who were killed in battle, or died in service, " during the

last war ;" and, under this act, it was decided by the commissioners of the

navy fund that the case of Mrs. Gardner was not embraced by its provisions,

and she was dropped from the roll. The language of the acts of 1819 and
1824, before mentioned, is the same in effect with that of 1828 in this respect,

and gives the pension to those who were killed in battle, or died in service,

"during the last war." And if the construction placed on the act of 1828
was the true one, then the pension of Mrs. Gardner ought not to have been
continued under the acts of 1819 and 1824.

It is unnecessary in this case to decide whether the construction given to

the act of 1828 was the true one or not. I find, on examination, that Mr.
Wirt and Mr. Berrien differed in opinion on this point. But, assuming that

the opinion given by Mr. Wirt is the correct interpretation of the law, and that

the pension of Mrs. Gardner ought not to have been continued under the acts

of 1819 and 1824, it does not follow that she is to be regarded as a debtor to

the government for the amount received under these two acts. On the con-

trary, I think that, inasmuch as the tribunal to whom the construction of these

laws was confided by the government decided that Mrs. Gardner was embraced
by their provisions, and the pension was paid to her under that decision, she is

entitled to hold the money. The interpretation then given by the competent
authority having jurisdiction of the subject cannot now be revised or reversed
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by their successors in the same office, so as to affect the rights of those who
have received pensions, although the construction then given should now be

deemed erroneous. The case would be different if any mistake of fact had

been committed, or the government imposed on by false testimony.

The act of the last session of Congress in relation to these pensions conforms,

in its language, to the act of 1817 ; and Mrs. Gardner is entitled to a pension
j

uader this law. Being so entitled, she has, in my opinion, the right to receive
j

her pension ; and the money which was paid to her under the laws of 1819 ';

and 1824 cannot be set off against it. She is not debtor to the pubhc for what
j

she has before received, under the decision of the tribunal established by the
|

government to decide on her rights ; and that sum cannot, therefore, be re-
^

tained as a set-off against the money which, under the late law, is due to her
;

from the public. -i

R. B. TANEY.
To the Secretary of the Navy. '.

A wound may injure an officer so as to entitle him to a pension, and yet not so as '

to disqualify himfrorrt the perfoi-mance of his duty as an officer.

Attorney General's Office, '

December 17, 1832.

Sir: In the case of Captain Duncan, the question appears to me to turn on ,;

the meaning of the word " disabled," in the act of Congress of April 23, 1800. •

Does it mean that the officer, seaman, or marine must be disabled from per-
;

forming the duties of his station, before he can receive a pension? or, does it
;

mean any degree of personal disability which renders him less able to provide !

for his subsistence? I think the latter interpretation of the word "disabled" !

is most consonant to the spirit and object of the law. And, indeed, it is the 1

only one consistent with that provision in the statute which directs that the '

pension shall be graduated " according to the nature and degree of his disabi-
,

lity," not exceeding one-half of his monthly pay. '

The act of 1804, March 26, gave to the commissioners of the Navy Pension
i

fund the power to make such regulations as they might deem expedient for

the admission of persons on the roll of navy pensioners.
j

Under the law, the commissioners had the power to define what extent of
j

injury would constitute a disability within the meaning of the law, and to pre-
;

scribe the rules by which the amount of pensions should be regulated in dif- i

ferent degrees ef disability. For example: a wound might have diminished
the strength of a limb, without having in any degree impaired the capacity of \

the officer to discharge the duties of his station, or subjected him to any addi- ;

tional expense in the performance of his duties ; or, while it left him fully
j

competent to discharge the duties of his station, it might still subject him to
.j

additional expense, by rendering the assistance of others necessary in per- i

forming those offices about his person which, before the injury, he could per- ;

form for himself; or the wound might be such as to disable him altogether
j

from performing the duties of his station, and thereby compel him to leave the
|

service. In the first of these cases, it would have rested with the commis- '

sioners to decide whether the party was entitled to any pension while he con-

tinned in service, inasmuch as the injury did not diminish his means of sub-
sistence. In the second case, it would have rested with them to graduate his

|

pension between the lowest and highest sum, having reference to the additional
}

burdens to which his ordinary pay and emoluments were subject by reason of

'
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his wound, and having regard also to any other circumstances which the com-
missioners might deem it just to consider in determining on the amount to be
allowed. And, in the third case, the highest amount would seem to be the

sum contemplated by law.

As Captain Duncan is still in service, and fully competent to discharge the

duties of his station, his case comes within either the first or second classes

above stated. And as all the powers and duties of the commissioners of the

Navy Pension fund have, by the act of July 10, 1832, been devolved upon the

Secretary of the Navy, I think it now rests exclusively with yourself to decide

upon the principles above stated, and the facts which are in evidence before

you, whether Captain Duncan is entitled to admission on the roU of navy pen-
sioners, and if he is so entitled, for what amount of pension.

I have not thought it necessary to refer, in this opinion, particularly to the

provisions of the act of April 16, 1816, because it provides for a peculiar class

of cases, differing altogether from that of Captain Duncan.
R. B. TANEY.

To the Secretary of the Navy.

Decision of the commissioners of the JVovy Pension fund binding on the JVavy
Department.

Attorney General's Office,
December 21, 1832.

Sir: In the opinion which I had the honor to send you, a few days ago, in

the case of Captain Duncan, I stated what appears to me to be the true con-

struction of the acts of Congress conferring pensions on officers, seamen, and
marines disabled in the line of their duty.

The case of Captain Jones, to which you have now called my attention, does

not, I think, give rise to any question of law which is not substantially an-

swered in that opinion. But it may be proper, in addition to what I have there

said, to explain more fully the principles which are more peculiarly applicable

to the case of Captain Jones.

I understand Captain Jones to object to the allowance heretofore made him
by the commissioners of the Navy Pension fund, on two grounds: 1st, tiat his

pension ought to have commenced as eaily as 1815, instead of 1825 ; 2d, that

it was, in the first instance, fixed at a lower sum than he was entitled to.

The power given to the commissioners, by the act of March 26, 1804, to

make such regulations as might to them appear expedient for the admission of

persons on the roll of navy pensioners, authorized the commissioners to fix the

period at which the pensions should commence, and also the principles by
which the amount was to be graduated. They might have declared that the

pension should begin from the time of the disability ; or they might have de-

termined that it should commence at the date of the application and exhibition

of proof, if they deemed the latter period more consonant to the spirit of the

law. And, in the absence of any regulations on the subject, it was their pro-

vince to exercise a sound discretion in this respect, in every case, as it came
before them.
The commissioners have, it seems, fixed 1828 as il\e time for the commence-

ment of the pension they allowed to Captain Jones. "It is immaterial whether,
in deciding upon this point, the commissioners were, governed by what they
considered to be the regulations ; or whether, in the absence of any regulation,

tfcey exercised the discretion with which the law had clothed them. In either
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case, they were the competent authority to decide, and their decision is, I

tilink, binding upon you, unless you are satisfied by the evidence before you
that it was given under a mistake of fact ; and that the date of the commence-
ment of the pension would have been fixed otherwise, but for this mistake.

For example: if you are satisfied, by the proof, that the commissioners took

1828 as the period for the commencement of the pension, under the impression

that the first application had been made at that time, when, in fact, it had been
mad^ earlier, and had remained altogether unacted on without any fault of

Captain Jones, then it is in your power to correct the mistake, if, in your judg-

ment, justice to Captain Jones requires it. But whether justice to him does or

does not require it, is a question exclusively for your own discretion. In the

absence, however, of such proof of mistake as you may think sufficient, you
cannot legally revise the decision heretofore given, either as respects the time

of the commencement of the pension, or the sum allowed, so as to give your
decision a retrospective operation. You may, indeed, at any time examine
into the claims of the party ; and if, from the evidence of increased disability,

or new evidence of the extent of the disability, you believe he is entitled to a

higher pension than he is then receiving, you may allow it to the extent of the

limits mentioned in the law. But the increase in such a case must be pros-

pective, and begin from the date of your decision. It cannot be retroactive.

Referring you for the other principles involved in your decision to the opinion

I have heretofore expressed in the case of Captain Duncan, I have, &c.,

R. B. TANEY.
To the Secretary of the Navy.

Act of June 28, 1832, only an extension offormer laws.

Attorney General's Office,
January \, 1833.

Sir : I think Mrs. McCormick is entitled to her pension during the time she

remained the widow of Lieutenant Leary.

If the act of June 28, 1832, stood alone, and was to be construed without

reference to any of the preceding acts of Congress on the same subject, the ex-

pressions " so far as respects widows only," contained in this law, would
leave it very doubtful whether its benefits were not to Be confined to those who
were widows at the time of its passage. But this act must be taken in con-

nexion with the previous laws on the same subject. And I find, by the opinion

of the Attorney General of June 9, 182.5, to which you have referred me, that,

under the acts of Congress passed before that time, extending the periods for

which the pension was allowed, widows who had married before the passage

of the law, or before the application for the pension, had been uniformly held

to be entitled up to the time of their marriage. As this opinion of the Attorney
General sanctioned the construction which had been given by the Government,
the same practice has, I presume, since prevailed in the execution of those

laws, the same interpretation being given to them. The act of 1832 appears"
to have contemplated nothing more than a further extension of the public

bounty in favor of the widow, prolonging the period of the pension upon the

same principles and in the same cases in which it had been extended by the

previous laws, so far as they were concerned, but refusing to extend it in be-

half of the children. And the words " so far as respects widows only," are

not, I think, intended to change the policy of the former acts of Congress, so

far as concerns the widows, but to exclude the children, who, under the former



laws, upon her marriage, became entitled for the remainder of the time of
extension.

R. B. TANEY.
To the Secretary of the Navy.

Rate of pension not governed by amount of annual pay. •.
\

Office of the Attorney General,
July 20, 1835.

Sir : Pursuant to your directions, I have examined the various acts of Con-'

j

grass relating to navy pensions, and to the pay of oflScers of the navy, for the ^
purpose of answering the question which has arisen in the case of Rlrs. Henr

|
ley, widow of the late Commodore Henley ; and shall now proceed to state my" ij'

views thereon. \
The act of March 3d, 1817, provides, that if any officer belonging to the

|
navy of the United States shall die in consequence of disease contracted, or of ^

casualties or injuries received, while in the line of his duty, &.c., leaving a |

widow, such widow shall be entitled to receive " kiilf the monthly pay to which \

the deceased was entitled at the time of his death" to continue for the term of i

five years, &c.
|

This law must undoubtedly be regarded as furnishing the general rule by
|

which the rights of Mrs. Henley are to be settled ; and although we are obliged i

to refer to other laws regulating the pay of officers of the navy, jet, so long as I

such pay was made by the month, no difficulty could arise in its application.
'

Even where the monthly pay may have been increased since 1817, the prin-

ciple would be the same ; the language of the act of 1817 being such as to ;

accommodate itself to the monthly pay, whatever it may have been, to which
the deceased officer was entitled at the time of his death. \

Until the enactment of the late act " to regulate the pay of the navy of the 'j

United States," passed March 3d, 1835, captains in the navy were paid at the i

rate of one hundred dollars per month when commanding ships of thirty-two \

guns and upwards. Commodore Henley's case would have been governed by
]

this law, had it not been for the new provision inserted in the act of 1835,
which virtually repeals all former laws on the subject, and adopts the principle

j

of annual instead of mShthly pay ; fixing that of captains in command of squad-
j

rons on foreign stations at four thousand dollars. To this annual pay Commo- I

dore Henley, as I understand, was entitled at the time of his death ; and it is ••

therefore urged, in behalf of his widow, that she Ls entitled, under the act ]

of 1817, to the one-half of this sum per year, or the twelfth part of it per

month, as her pension. On the other hand, the Secretary of the Navy is of
"

opinion that the act of 1835 was passed without any reference to pensions, and
has decided that, until Congress otherwise direct, pensions must be granted 1

according to the monthly pay to which the officer was entitled, by law, at the

time when the act granting such pensions was passed. It is upon this decision,
]

from which Mrs. Henley has appealed to the President, that my opinion is !

required.

It may be admitted as highly probable that the act of 1835 was framed without
]

any special regard to the Pension law, and that its effect was not considered by
Congress ; but I cannot entirely subscribe to the opinion that pensions are to

i

be limited to one-half the monthly pay established by the former laws. I think i

it very certain that Congress, in passing the act of 1835, intended to raise the
j

pay proper to naval officers ; and, so far as this was intended to be done, it
\
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appears to me it ought to produce a corresponding increase of the pension.

The mere fact that the pay, instead of being fixed at a monthly sum, is to be

paid quarterly or annually, and that it is spoken of as annual pay, does not, in

my judgment, prevent the application of the rule given by the law of 1817,

provided it be practicable to ascertain the precise amount of pay proper given

by the new law. The Pension law of 1817 seems to have been framed with a

view to meet the case of an increase of the monthly pay, as well as of differ-

ences in the amount to which the officer may be entitled, arising from other

circumstances ; and therefore expressly provides that the pension shall be, not
" one half of the monthly pay given and established by the laws now in force,"

(which is the construction adopted by the Secretary of the Navy,) but " one-

half the monthly pay to which the deceased was entitled at the time of his

death.'''' We are, therefore, as it seems to me, obliged to resort to the law

of 1835, by which Commodore Henley's pay was regulated and fixed at the

time of his death ; and are not at liberty to take the amount fixed by the former

law, which, as already observed, is repealed by the act of last session.

But I am by no means prepared to say that the widow is entitled to one-half

the gross sum" prescribed by the act of 1835. It is obvious, from the history of

this law, and from its provisions, that Congress intended to include in the gross

sums fixed by it, not only a certain amount of pay proper, (considerably in-

creased beyond the monthly pay given by the former law,) but also to embrace
an allowance for all the rations but one, and for sundry other /Jwyawj/M. And
as the pension laws have never been so framed as to give any part of those

rations and perquisites to the widow or children of the officer, but, on the con-

trary, are carefully limited to one-half of the pay proper, I think the pension to

be allowed to Mrs. Henley ought to be confined to one-half of so much of the

annual sum of four thousand dollars as may be found to be referrible to pay
proper. The rations, (over one ration per day,) and the other perquisites, to

which an officer in the situation of Commodore Henley at the time of his death

would have been entitled under the laws in force on the 2d of March, 1835,

must be deducted from the sum of four thousand dollars ; and the one-half of

the residue, after such deduction, will, in my opinion, be the proper annual

pension to be allowed to Mrs. Henley. I have not in my possession the proper

means of ascertaining the precise amount which this principle will give her
;

and, besides, the statement and liquidation of the sum to be deducted from the

annual pay, and the calculation of the pension, more properly belong to the

Navy Department.
I am, sir, &c., &c.,

B F. BUTLER.
To the President or the United States.

Case of Benjamin White's widow.

Attorney General's Office,
Jlpril5, 1836.

Sir : In your letter of the 10th of February last, you state that, on the 18th

of May, 1815, Benjamin White, master-at-arms in the navy of the United

States, died in consequence of a fall through the hatchway of the United States

ship Ontario, leaving a widow, who now, for the first time, claims a pension.

I infer from your letter, (though the facts are not distinctly stated,) that Mr.
White was killed in the line of his duty, and also that Mrs. White has not been
married since her husband's death.

6



After referring me to various acts of Congress applicable to the subject, yea
request me to inform you " whether, in my opinion, the benefits of these laws

ought to be now extended to Mrs. White ; and if not, whether she is entitled

to any pension ; and if entitled, at what time the pension should commence,
and for what period should it be allowed ?"

The acts of Congress in relation to navy pensions are so numerous and in-

tricate, that I have found it a task of no little labor and difficulty to extract

from them a satisfactory reply to your queries ; especially as I find, on a careful

examination of the records of this office, that many of their provisions have,

from time to time, been referred to this office for construction, and that, on

several of those occasions, the decision appears to have been founded rather on

the usage of your department than on the language of the legislature.

To secure uniformity of judgment, and conform, as far as I can, to the prac-

tice which has heretofore obtained in analogous cases, I shall take up the case

of Mrs. White at the date of her husband's death, and, by the aid of the deci-

sions made by my predecessors, endeavor to dispose of it in accordance with

the principle of those decisions.

On the 18th of May, 1815, the only laws applicable to the subject were the

acts of the 13th of February, 1813, and the 4th of March, 1814.

According to the construction given to the act of 1813 by the Attorney
General, in his opinion of the 31st of March, 1825, it embraces every case of

an officer killed in the line of his duty, whether killed in battle or by casualties;

and the case of Benjamin White was, therefore, withm it, provided he is to be
considered as an officer—for the act does not extend to seamen. I am by no
means certain that a master-at-arms is an officer of the navy, within the meaning
of the act of the 20th January, 1813. In the acts of Congress then in force,

he was called and treated as a. petty officer, as contradistinguished from seamen.

I am, therefore, inclined to think that he was an officer within the act of 1813,
and that his widow was, accordingly, entitled to the benefits of that law ; but,

as this is a question v.hich belongs rather to the naval service than to this office,

I shall not express a positive opinion thereon.

If the act of February, 1813, did not embrace this case, then Mrs. White,
at the time of her husband's death, was not entitled to any pension, because the

act of the 4th of March, 1S14, as expounded in the above cited opinion, was
confined to persons slain by wounds ; and, so far as officers are concerned, its

provisions were entirely retrospective—covering those cases, and those only,

in which officers had been slain in the line of their duty between the 18th of

July, 1812, and the date of the law.

According to the construction thus given to these two acts. White, if an

officer, was embraced in the act of 1813, and not in that of 1S14 ; but if not an
officer, he was not embraced in either—not in the act of 1813, because that act

is confined to officers ; and not in that of 1814, because that is confined to per-

sons slain, and did not extend to deaths by casualties.

But it is to be observed that the act of'the 4th of March, 1814, was subse-

quently extended, bj^ the amendatory act of the 3d of March, 1S17, so as to

include officers as well as seamen in all cases, and so also as to include deaths

by disease and casualties ; and that, under this amendatory act, Mrs. White
would have been entitled to a pension, whether her husband be considered as

an officer or a seamen. It is true that the amendatory act of 1817 was repealed

by the act of the 22d of January, 1824, but with a saving of pensions already

granted, and of all rights accrued under it.

So much, then, may be considered as certain, viz., that Mrs. \Vhite, pro-

vided her husband be regarded as an officer, was entitled, under the act of 1813,

at her husband's death; and if not an officer, then under the act of the 3d of



March, 1817, from the date of that act, to the ordinary pension of five years' '

half pay.

Then comes the act of the 16th of April, 1818, in addition to the act ot the

4th of March, 1814; but, as both sections of this law relate exclusively to per- :

sons who served in private armed ships, they have no bearing on the present
'

case, and may be laid out of view.
j

Next in order of time is the act of the 3d of March, 1819, extending the term .

of half pay pensions, previously granted by law to the widows and children of
,

certain officers, seamen, and marines, who had been killed or died in the naval
]

service, for a7i additional term offive years. But this act did not apply to Mrs. ;

White's case, whether her right be regarded as commencing under the act of
)

1813, or under that of 1817; because it is expressly confined to the cases of
\

persons killed or dying ''during the late war;'''' and White was killed in May,
,

1815, after the termination of the war. The same remark must be made as to :

the act of the 22d of January, 1824, " further extending the term of half pay ';

pensions," &c., the acts of the 9th of April, 1824, or the 26th of May, 1824,
\

(which are, moreover, confined to private armed ships,) and the 1st section of i

the act of the 23d of May, 1828, "extending the term of certain pensions •'

chargeable on the navy and privateer pension funds."
j

But the'act of the 28th of June, 1832, "further to, extend the pensions here-
'

tofore granted to the widows of persons killed, or who have died, in the naval i

service," is not confined to cases which occurred during the war. It provides i

"that in all cases where provision has been made by law for the five years'
j

half pay to widows and children of officers, seamen, and marines who were

killed in battle, or who died in the naval service of the United States; and, I

also, in all cases where provision has been made for extending the term of five
'

years, in addition to any term of five years, the said provision shall be, and is

hereby, further extended for am additional term of five years, so far as respects
_;

widows only—to commence at the end of the current or last expired term of
i

five years, in each case respectively." '

'

This latter act embraces the case of Mrs. White, and adds five years to the !

five years before allowed by the act of 1813, if her husband was an officer; and
j

by that of 1817, if he be regarded as a seaman merely: thus making the pen-
j

sion equal to ten j-ears' half pay.
j

The last act to be referred to is that of the 30th June, 1834, which provides,
\

among other things, that all the provisions and benefits of the act of the 28th
j

of June, 1832, "be continued for another term of five years to all those widows ';

who have heretofore had the benefit of the same." '

Having thus collected and examined the various statutes by which, as I sup-

pose, the case must be determined, I proceed to inquire whether the benefit of I

these laws, or any of them, ought now to be extended to Mrs. White.
i

I find this question substantially answered by the opinions of my predeces- j

sors. In au/opinion, dated the 9th of June, 182.5, and transmitted under that
'

date to the Secretary o)^ the Navy, the Attorney General speaks of the rights '•

j

acquired by the widow under the 1st section of the act ol March 4, 1814. Here
;

is a certain right which the law says shall accrue to the widow on the happen-
J

ing of a certain event—that of her husband having died by reason of a wound re-
|

ceived in the line of his duty on board of a private armed vessel. The law
j

does not require either that an application should be made by her, or that any > \

thing else should be done in order to consummate her right. It is consum-
mated by the mere fact, of the death of her husband under the circumstances al-

ready mentioned. It is a vested right to so much money per annum, for five •

years—subject, however, to be discontinued and defeated by her death or mar- i

riage at any time within that term; but a vested and perfect right during the i <



84

time that she continued to live the widow of the deceased husband, and not de-

feated by her subsequent intermarriage, except from the time at which such in-

termarriage takes place.

Such I understand to have been the uniform practice under this act ev'er

since its adoption; and I confess that I see no reason for changing the practice.

Although the foregoing observations were made in reference to a case arising

under the 1st section of the act of 1814, (which section relaXes to private armed

ships,) the principle laid down by the Attorney General is equally applicable to

other cases.

He also says that the right ol' pension does not depend on the necessities of

the parties. "It is given to the widows and chiklien of officej> and men, of

rich and poor, without regard to their circumstances. It is in the nature of an

absolute engagement or promise made to those officers and men, that if they fall

in the service of their country, so much shall be paid to their wives and chil-

dren, without inquiry into the fact whether they stand in need of it or not.

Nor is there any condition annexed to the promise, that the money shall be paid

if appliedfor in a given time, or in a given stale of things. It is bottomed only

on the single condition that the husband and father shall die in the service of his

country; on the happening of which condition, the public engagr'ment becomes
a debt, which is as Ta\xch property, and the property of the widow and chil-

dren, as an}' bond which the deceased may have left to them by his will."

He therefore atfirmed the validity of the practice which had obtained, as then

stated to him, in the Navy Department.

In accordance with these views, I am therefoie of opinion that Mrs. White
is now entitled to receive the pension for five ye;^l^, secured to her by the act

of 1813, or by the act of 1817, as you may decide in re-pect to the class to which
her husband belonged—(in the first, the five year- will have ended the 18th of

May, 18-20; in the^latter on the 3.1 of March, 18-2-2;)—and also for the additional

five years given by the act of 183-2.

In an opinion dated the 27th of October, 1832, and transmitted to the Secre-

tary of the Navy, the Attorney General decided that the act of June 28, 1832,

embraced in its provisions the widows of the different classes therein mentioned;

"and that the pension of the widow, in each case, is to commence at the end

of the curriiit or hist expired term office years.-'' The five years added by this

law will, therefore, have e.xpired, in the one case, on the 18th of May, 1825;

and, in the other, on the 3d of March, 1827.

In regard to the law of June, 1834, my first impression was that it did not

include Mrs White's case, because it seemed to me, on a cur:-ory examination

of the act, thai ''slie had not he,e1ofore had the benefit" of the act of the 28th

of June, 1832. Bat, on further reflection, I am inclined to think that Congress,

by those words, meant merely to require that the widow should be one whowas
embraced within the law of 1832, and therefure entitled to its benefits, and who,

in that sense, might be said to have "Aarf the benefit of the same;'' and that

they did not intend to make the actual receipt and enjoyment of the pension

prior to the 30th of June, 1834, a condition precedent to the operation of the

act of that date. 1 am confirmed in this opinion by another point adopted and

decided by the Attorney General in the opinion of the 9th of June, 1825, before

referred to. He remai-ks, in reference to the language of the acts of the 16th

of April, 1818, and the 9th of April, 1824, extending pensions previously

granted, (the first of which extending acts is confined to cases "where a person

has been put on the pension list or granted a certificate ofpension'^ under the for-

mer law, and the other of which is confined to the "pensions of persons who
now are in the receipt thereof) that he understands, "if a widow, whose rights

commenced under the act of 1814, now, for the first time, makes an applica-



tion for her pension under all the past acts, no difficulty arises to her now re-

ceiving all that these acts give her, provided that she still remains the widow
of the deceased. I understand, also, that even where she has since intermar-

ried before she has made any application, or has died before she has made any
application, the uniform practice of the Department has been not to consider the

apphcation too late for all that was due at the time of her intermarriage or death;

the Department having heretofore considered that as having been done which
ought to have been done. It is a liberal exposition of these acts, in advance-
ment of the public policy on which they were founded, and I see no sufficient

cause to disturb it by recommending a change.

The language of the act of 1834 is certainly not so strong as that used by
either of the acts first referred to; and I have, therefore, the less hesitation in

applying the principle of the above extract. This will add another term of

five years, to commence from the passage of the act of 1834.

The result, then, is, that, according to the laws, usages, and decisions above
stated, Mrs. White is entitled to a pension of ten years prior to the act of the

30th of June, 1834, and, under the latter act, to a pension oijive, to commence
from the day of the passage thereof.

I am, sir, &c., &c.,

B. F. BUTLER
To the Secretary of the Navy.

A steward regarded as a seaman.

Attorney General's Office,
November 18, 1837.

Sir : In reply to your letter of the 3d instant, in relation to the claim of Mrs.
Proctor, I have the honor to inform you that, if (as I understand is the fact)

the steward serving on board a ship is borne on the ship's books as one of the

crew, and is amenable to martial law, I think he must be regarded as a seaman,

within the Pension laws, so as to entitle his widow to a pension. In the par-

ticulars stated, such a case is entirely distinguishable from that of the hospital

steward to which you refer.

I am, sir, &c., &c,,

B. F. BUTLER.
To the Secretary of the Navy.

The husband must die in service as well as of wounds, in order to entitle the

widow to a pension under the acts of 1813 and 1814.

Attorney General's Office,
July 10, 1838.

Sir : I have had the honor to receive your letter of the 15th of May last, in

relation to the case of Peter Gordon, and other cases arising under the Navy
Pension laws.

Supposing, when I entered on the examination of the case of Gordon, as

presented in your letter of the 6th of February, that the question must have
been settled by the practice of the Department, I called on the experienced
chief clerk, Mr. Boyle, for information on this head, and understood him to

say that instances had occurred, many years since, in which pensions had been



allowed to the widows and children of persons who, after their discharge from
service, had died of wounds received in the line of their duty before their dis-

charge. There being nothing in the acts of 1813 or 1814 which expressly con-
fined the death to the period of service, and conceiving, too, that a seaman
who receives a wound in the line of his duty just before the expiration of his

period of service, which proves fatal after that period, is within the general
equity of the system, I was desirous to sustain, so far as I could, the liberal

interpretation of the acts which I understood had been given by the Depart-
ment in former cases. This explanation will, in some measure, account for

the guarded manner in which my reply was drawn.

The several provisions referred to in your letter of the 15th of May, are cer-

tainly calculated to excite doubts as to the correctness of the impression stated

in my former communication, and I have, therefore, re-examined the case;

and, on looking into all the laws which relate to the general subject, and con-

sidering the force of the word "officer^' in the act of January 20, 1813, and of

the word "belonging" in the second section of the act of March 4, 1814, I am
of opinion that, on the true construction of the acts in question, the death must
take place while the party is in service. If he dies after his discharge, it is

not "an officer of the navy or marines,^' nor "an officer, seaman, or marine
belonging to the navy of the United States," who is killed or dies; but a per-

son who has been such officer, seaman, or marine. The idea that the death
must ha\e occurred in the service, was evidently entertained by Congress when
they passed the continuing acts of May 23, 1828, and June 28, 1832, which
may be regarded as a legislative construction of the acts of 1813 and 1814;
and when, in addition to this, we have the express provision of the act of

March 3, 1817, confining the death to the period of service, I am now satisfied

(though I confess 1 see no great justice in such a restriction) that these acts

were intended to be confined in the same way.
I am, sir, &c., &c.,

B. F. BUTLER.
To the Secretary of the Navy.

Wound prior to April 23, 1800, does not entitle an invalid to a navy pensiim.

Attorney General's Office,

September 3, 1838.

Sir: You state, in your letter of the 31st of August last, that Commodore
David Porter claims a pension for wounds received in the line of his duty in

the naval service, prior to the 23d of April, 1800, (the date of the law which
established the Navy Pension fund;) and my opinion is requested, whether
your Department has authority to grant pensions for deaths or disabilities which
occurred before the Pension fund was established.

My opinion is that no such authority exists. Upon an examination of the

act of the 23d April, 1800, no expression is found indicating an intention on
the part of Congress that the fund then provided should be subject to cases

which had occurred before that time. The second section of the act of the 3d

of March, 1837, it is believed, cannot be so construed as to embrace a class of

persons not included in former laws. The only object of that section is to

make the pensions more amjile in behalf of those entitled under pre-existing

laws.

Yours, very respectfully,

FELIX GRUNDY.
To the Secretary of the Navy.
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Confirmation by the Senate essential in conferring rank to a commissioned offi.cer.

Attorney General's Office,
^pril 27, 1839.

Sir: I have had the honor to receive your communication of the 25th in-

stant, relative to the claim of Mrs. Coxe, as widow of J. S. Coxe, who died

in the naval service of the United States.

Mrs. Coxe now claims the same pension to which she would have been en-

titjed had her husband been actually appointed a lieutenant before his death,

on the ground that he had been acting as lieutenant, and in that capacity had

rendered very meritorious services ; and on the ground, also, that he had been

nominated by the President to the Senate for promotion to a lieutenancy ; and
which nomination would undoubtedly have been confirmed, had he not died

before the action of the Senate could be had thereon.

The question for my opinion is, whether she is to receive a pension on ac-

count of her deceased husband as a midshipman or lieutenant > My opinion

is, that his acting as lieutenant, and his being nominated by the President for

promotion, could not change his rank until the confirmation of the Senate.

This confirmation was prevented by his death. He died a midshipman, and
his widow must receive a pension accordingly.

I am, sir, &c., &c.,

FELIX GRUNDY.
To the Secretary of the Navy.

Case of Doctor James Page. i

Attorney General's Office,
j

June 1, 1839. j

Sir: I have had the honor to receive your communication of yesterday, re- i

lative to the pension which should be allowed to the widow of Doctor James i

Page, late a surgeon in the navy of the United States. ;

It appears that he was commissioned as a surgeon in the navy in 1811 ; that
'

he resigned in 1824 ; was reappointed in 1827, and died in the naval service

in 1832.

His widow now claims a pension as having been the wife of a surgeon of
;

more than twenty years standing in the navy. My opinion is, that she is not^;

entitled to a pension upon the principle set up by her. The two commissions,
'

and the service under them, cannot be united for the purpose of justifying a i

claim for the amount claimed by the petitioner. When he resigned his first ;

commission, he became a private citizen ; and had he died before his second

appointment, his widow would have been entitled to no pension whatever ; and '

it is only by virtue of his second commission that she is entitled to a pension ':

at all ; and, in my judgment, the law will not warrant the taking into view his '

services under the first commission, in computing the time which is to deter-
I

mine the amount of the pension of his widow ; therefore, it seems to me she
!

is entitled to a pension as the widow of a surgeon who was commissioned in
;

1827 and died in 1832. 1

I am, sir, &c., &c.,
i

FELIX GRUNDY. j

To the Secretary of the Navy.
|



The act of August 23, 1842, repealing the first section of the act of M March^ I

1837, excludes every onefrom the benefits of the act of 1837, unless presented
\ \

before 23rf Jliigust, 1842.
|

Attorney General's Office,
;,

4ori7 15, 1844. :]

Sir: The communication of the Commissioner of Pensions, under date of 1

the 12th, transmitted with yours of the 13th instant, has been considered, and
]!

I am of opinion that the 2d section of the act of the 23d of August, 1842, i!

operates a total repeal of the 1st section of the act of the 3d of March, 1837, il

and that the case recently presented to the Commissioner of Pensions cannot, jl

therefore, be entertained by him. I'

The effect of the act of the 16th of August, 1841, was temporarily to con-

tinue in force the act of the 3d of March, 1837, in regard to a class of claims

to which that now before the Commissioner clearly belonged, but which, not

having been preferred within the period limited by that act, and the whole
power conferred on the Commissioner of Pensions by the original act having

been revoked by the repealing law, ran now be allowed by Congress alone. I

The case is an equitable one, for which, upon a proper application to the legis-

lative branch of the Government, provision would doubtless be made.
;

I have the honoj- to be, very respectfully, sir, your obedient servant,
\

JOHN NELSON.
Hon. John Y. Mason, J

Secretary of the A'avy. i

Opinion as to theperiod whenpensions commence under the act of id March, 1845,

providingfor widows of navy officers, seamen, and marines.

Attorney General's Office,

/ March 19, 1845.

Sir : In your communication of the 14th instant, you ask my opinion on a

question submitted to you by the Commissioner of Pensions, in relation to the
proper construction of the Naval Pension act of 3d March, 1845. The Commis-
sioner states the question to be, " whether the pensions granted by this act

shall commence when the last five years' peneions ended, or when the last

pensions under the act of 1837 were paid" to the pensioners respectively >

The act of the 3d of March, 1845, embraces only the cases of those widows
whose husbands have died under circumstances to entitle them to pensions

under the Pension act of 30th June, 1834. Pensions granted by that act ter-

minated in 1839. By the act of 1837 a provision was made for pensions to

widows of officers, seamen, and marines, who had died in the naval service,

without specifying the mode of the death. Its terms were more comprehen-
sive, and embraced many cases which were not within the provisions of the

act of 1834, while those entitled under the act of 1834 were clearly entitled

under that of 1837, and many thus entitled applied and received the benefit

of this act. The question submitted depends on the inquiry, whether the act

of 1837 may be regarded as a renewal of the pensions previously granted. If

it be not so construed, a widow whose pension expired in 1839, granted under
the act of 1834, may have received, under the act of 1837, her pension by
reason of the death of her husband, from the 30th of June, 1839, to the 31st of

August, 1842, and by the act of the 3d of March, 1845, receive the same pen-

sion for the same cause during the same time ; thus receiving a double pension



for the same period of time. This cannot be presumed to have been the inten-

tion of Congress, nor will such a construction give effect to the proviso to the

act under consideration.

I am, therefore, of opinion that the act of 1837 was a renewal of the pen-

sions previously granted for five years, within the meaning of the act of the 3d

of March, 1845, and that widows' pensions under this act shall commence from

the period at which they ceased, whether under the act of 1834 or that of 1837,

or the act of the 16th of August, 1841.

I have the honor to be, very respectfully, sir, your obedient servant,

J. Y. MASON.
Hon. George Bancroft, Secretary of the J^'avy.

Pensions wider act of March 3, 1845, to be at the rate directed by the 2d section

of the act of August 23, 1842.

Attorney General's Office,
• October 22, 1845.

Sir : Your letter of the 20th instant, enclosing a communication from the

Commissioner of Pensions, of the 16th instant, is received. The question sug-

gested by the Commissioner has already been considered by me, and the prin-

ciple stated in my opinion of the 19th March last ought to decide it. I regarded

the act of 3d March, 1837, as an extension of the provisions of the act of 1834,

so far as claims to pensions were within the latter. On revision, I see no rea-

son to change that opinion. In executing the act of 3d March, 1845, the re-

striction as to the rate of pay prescribed by the act of 1837 is the rule for the

Department. I am, therefore, of opinion that Lydia Low's pension, as the

widow of a seaman whose pay, on the 1st January, 1835, would have been
fifteen dollars per month, is to be seven dollars and fifty cents per month.

I have the honor to be, respectfully, sir, your obedient servant,

J. Y. MASON.
Hon. George Bancroft, Secretary of the JVavy.
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EXECUTIVE REGULATIONS.

he 1

bi- 1

Rules of evidence in invalid claims. *

War Department,
;

Pension Office, December 23, ISn

The following evidence will be required in all mihtia cases, and cases of the

regular army where the discharge and surgeon's certificate have been lost or
:

destroyed, or were none have been given, to enable the Secretary of War
grant pensions, viz :•

In cases where the regular discharge and the surgeon's certificate for disabi-

lity cannot be had, the applicant for a pension, whether he has been a soldier*
(

of the regular army, or a militiaman in the service of the United States, must 'j

produce the sworn certificate of his captain, or other officer, under whom he 1

served, stating distinctly the time and place of his having been wounded, or
|

otherwise disabled, and that the same wounds or disabilities arose while in the

service of the United States, and in the line of his duty ; with the affidavit of .

one or more surgeons, t or physicians, whether of the army or citizens, accu- I

rately describing the wound, and stating the degree of disabiUty to which the

soldier may be entitled under it. These documents to be sworn to before a I

judge of the United States court, or some judge or justice of the peace ; and if i

a State judge, or justice of the peace, then under the seal of the clerk of the
;

county in which such judge or justice may reside ; and the name of the pay-
j

master who last paid the soldier, as belonging to the service of the United
;

States, to be in every instance furnished by the applicant, in order to a due
|

examination of the muster rolls. \

Applicant for a pension not entitled thereto, unless he has been mustered in the I

United States service. I

War Department, October 4, 1821.
\

Sir : Your letter, enclosing the papers of Thomas Pendexter, has been re- I

ceived. It appears, from the documents in this case, that the applicant, while I

a recruit and at the rendezvous, was taken sick, and was sent to a house which 1

was occupied as an hospital, where the surgeon administered some medicine, ,

which was so violent in its operation as to cause an abdominal hernia. Pen-
:

dexter not having joined his regiment previous to his being attacked by the 1

sickness, his claim cannot be allowed ; no one being entitled to a pension, un-

der the laws providing for invalids, who has not been mustered into the service !

of the United States, and joined regiment or corps. The papers of Mr. Pen-

* These rules of evidence are applicable to claimants of every grade.
j

1 The applicant, if within thirty miles of an army surgeon, must obtain his certificate.
|



de^^ter have been, agreeably to the regulations of the Department, placed dn

the files of the Pension Office with other rejected cases.

I am, respectfully, your obedient servant,

J. C. CALHOUN.
Hon. John Holmes, Jllfred, Maine.

Proof of identity required in casea where the pension has not been claimedfor one

year or more.

June, 1824.

No payments will, in future, be made to any pensioner, either in person or

by attorney, who has not applied for his pension for one year or more, without

the production of evidence of his identity ; the proof will consist of the certifi-

cate of a magistrate in the county in which the pensioner resides, setting forth

either that he knows the applicant to be the identical pensioner named in the

original pension certificate, which he must exhibit to the magistrate, or that it

has been satisfactorily proven before him that he is such pensioner ; the signa-

ture of the magistrate to be certified under the seal of the court of the county.

J. C. CALHOUN, Secretary of War.

James L. Edwards, Esq.,

Pension Office.

Where rolls do not show the disability of an applicant, pension not to be granted

without explanation.

War Department, January 10, 1825.

Sir : The memorial and papers in support of the claim of Laban Brown to a

pension, which were referred to this Department by the Committee on Pen-
sions, have been examined.
The rule in the investigation of such cases is, not to grant a pension for dis-

ability alleged to have been incurred during or since the late war, unless the

testimony adduced by the applicant be corroborated by the rolls in this or the

Treasury Department, except only in cases where sufficient reasons are given

for the want of such corroborative evidence. In this case, there is no return

made of the claimant's disability, nor is there any reason assigned for the omis-

sion of such return. Under this rule, the claim cannot be allowed. As it is

deemed important, it cannot be dispensed with. The documents are herewith

returned.

I have the honor to be, very respectfully, your obedient servant,

J. C. CALHOUN.
Hon. Peter Little,

Chairman of the Committee on Pensions
and Revolutionary Claims, H. R.

Pension agent's certificate necessary in certain applicationsfor increase ofpension.

War Department, jYovember 17, 1831.

The rule of April 11, 1831, which directs that no application for an increase

of pension shall be made except at the biennial examination, is hereby rescind-



92 ].

ed. All applications for increase will, however, be made as heretofore, thrpugh i

the pension agents, in order that the agents may certify as to the character of j

!

the surgeons; except in cases only where the surgeons are known to this de- ji

partment, or where the examinations are made by surgeons of the army. 1.

LEWIS CASS. j.

Proof complete when last affidavit or certificate is dated.

War Department, January 30, 1832. 1

The rule of the 14th of January, 1830, which declares that the testimony in
|

support of a pension claim is not considered complete until a decision is made
]

on the case bj' the proper officer of the Department, except in cases where de-
;

lay occurs imputable to the Department, is hereby rescinded, and the rule is ,

revived which declares that the evidence is perfect when no objection whatever '

exists to the admission of the claim. In future, therefore, the pension wiU com- i

mence at the date of the last certificate which authenticates the papers. Pen-
|

sions granted to officers or soldiers of the present peace establishment will com-
i

mence at the date of the last certificate of the otficer whose duty it is to certify; y

and if in any case an affidavit should be necessary, then the rule above men-
i

tioned is to be observed. The acts respecting invulids of the Revolution are

so explicit as to render any rule unnecessary.

The rule of November, 1830, respecting agents, is also rescinded.

LEWIS CASS.

Rules of evidence under act of June 7, 1832. \

i

Department of War,
I

Pension Office, June 27, 1832. 1

The following regulations have been adopted by the Secretary of War for car-
'

rying into effect the act of Congress, passed June 7, 1832, entitled "An act :

supplementary to 'An act for the relief of the surviving officers and soldiers of .

the Revolution:' "
i

This law has been construed to extend as well to the line as to every branch '

of the staff of the army, and to include, under the terms "continental line,"
^

"State troops," "militia," and "volunteers," all persons enlisted, draughted,

or who volunteered, and who were bound to military service; but not those who
were occasionally employed with the army upon civil contracts, such as clerks i

to commissaries and to storekeepers, &c. , teamsters, boatmen. Sec.
j

Four general classes of cases are embraced in this law

—

I

1. The regular troops.

2. The State troops, militia, and volunteers. i

3. Persons employed in the naval service,
]

4. Indian spies.
]

1. As rolls of the regular troops in the revolutionary war exist in this Depart- i

ment, all persons claiming the benefit of this law, as officers, non-commissioned
|

officers, musicians, or privates, will, in the first instance, make application by '

transmitting the following declaration, which will be made before a court of re- '

cord of the county where such applicant resides. And every court of record
j

having, by law, a seal and clerk, is considered a court of record. I



DECLARATION.

In order to obtain the benefit of the act of Congress of June 7, 1832

State, (Territory, or District) of "• ^ ss-
County of , i

'

On this day of peisonally appeared (a)* the of the

A B, a resident (b) of in the county of , and State, Territory, or

district of , aged (c) years, who being first duly sworn according to law,

doth, on his oath, make the following declaration, in order to obtain the benefit

oi the provision made by the act of Congress passed June 7, 1832: That he en-

[isted in the army of the United States in the year {</) with , and

served in the (e) regiment of the line, under the following named

Dfiicers

;

[Here set forth the names and rank of the field and company officers; the

time he left the service, (and if he served under more than one term of enlist-

ment, he must specify the particular period, and rank, and names of his offi-

cers); the town or county, and State, in which he resided when he entered the

service; the battles, if any, in which he was engaged, and the country through

which he marched.]

He hereby relinquishes every claim (/) whatever to a pension, or an annui-

ty, except the present, and he declares that his name is not on the pension roll

of any agency in any State, or (if any) only on that of the agency in the State

of

Sworn to and subscribed the dav and year aforesaid.

A. B.

[And then will follow the certificate of the court]

And the said court do hereby declare their opinion, (g) that the above named
applicant was a revolutionary soldier, and served as he states.

I, , of the court of , do hereby certify (A) that the foregoing con-

tains the original proceedings of the said court in the matter of the application

of for a pension.

In testimony whereof, I have hereunto set my hand and seal of office (i) this

day of , &c.

If, on examination of the proper record, the names of applicants making such

declaration cannot be found, they will leceive detailed instructions respecting

the nature and form of the testimony they must produce, to secure their being

placed on the pension roll. Vide note (j). As the presumption will, in such

case, be against the applicants, in consequence of the omission of their names
in the muster-rolls, they will be required to furnish, as near as may be, the

same evidence as has heretofore been required by the regulations and practice

adopted for carrying into eifect the act of Congress of March IS, 1818, and the

acts supplementary thereto, with such relaxations as have been, from time to

time, sanctioned by the Department, on account of the rapid decrease of the

survivors of the revolutionary army, and the consequent difficulty of procuring

direct positive testimony in every case.

Whenever an officer, or non-commissioned officer, is now in the receipt of a

pension, he should make application, if entitled to the benefits of this act, by
letter merely, setting forth his rank, and the regiment, corps, or vessel, in

which he served, and his present place of residence. His pension certificate

must accompany his letter.

*The references are explained on p. 94 etseq.



In those cases where the applicants have once been on the pension roll, un-
! J

der the act of March 18, 1818, and have been dropped therefrom on account ni

of property, or from any other reason; or where the application has been made |£

under the act of May 15, 1828, and the evidence of service is in the depart- \i

ments; or, having made application and proof of service, and having been re- ! 1

jected, instead of the above declaration they will make a statement, setting ',

j

forth, under oath, their having been previously on the pension roll, and their :i

having been struck from the same, showing their rank, the regiment, corps, or
,

vessel, in which they served, their present place of residence when the first
'

application was made, or of their application under the act of 15th of May,
1828.

In a case where a claimant may make personal application at this Department i

and can produce satisfactory proof of service, and of his identity also at the seat
|j

of Government, he may make his declaration before a justice of the peace. 1

2. The case of the State troops, volunteers, and militia, is different. There i

are, in the Department, no rolls of the State troops, except those of Virginia;' i

and no rolls of the militia, except those of New Hampshire. i

Applicants who served in the State troops of Virginia, and applicants who
|

served in the militia of New Hampshire, will be required to produce the same
proof as is prescribed for those who served upon the continental establishment. •

But with respect to the other Siate troops and militia, there is no record to ad- )'

vert to, and no presumption to be rebutted. The nature of the case, therefore,.^

demands a different rule of proceeding.
Every applicant who claims a pension by virtue of service in the State troops,

volunteers, or militia, except as is above provided, will make and subscribe the
following declaration:

DECLARATION.

In order to obtain the benefit of the act of Congress passed June 7, 1832.

State, (Territory, or District) of , >
j

County of ]

**•

I

On this day of
,
personally appeared (a) in open court, before

j

the court of , now sitting, A B, a resident (b) of , in the county of
]

, and State, Territory, or district of , aged (c) years, who, !

being first duly sworn according to law, doth on his oath make the following 1

declaration, in order to obtain the benefit of the act of Congress, passed June ,

i

7, 1832:
i

That he entered the service of the United States under the following named i

officers, and served as herein stated:
j

[Here set forth the names and rank of the field and company officers; the;
\

day, (if possible,) and the month and year (d) when the claimant entered the
|

service, and the time when he left the same; and if under more than one en- !

gagement, he must specify the particuliir periods, and the rank and names of
|

his officers; the town, the county, or State in which he resided; when he en- ,

tered the service; whether he was draughted, was a volunteer, or a substitute;, J

the battles, if any, in which he was engaged; the country through which he '

(o) The declarant must appear in open court, unless prevented from doing so by reason of,.

bodily infirmity; in which case, the declarant will follow the rule laid down for his guidance.

(6) The declarant must maJve his declaration in the county where he resides. If he should-^

fail to do so, he must assign a sufficient reason for not conforming to the rule.

(c) The age of the claimant must invariably be mentioned.
{d) The declarant must mention the period or periods of the war when he served.



marched; the continental regiments or companies with which he served; and the

names of some of the regular officers whom he knew: together with such further

particulars (e) as may be useful in the investigation of his claim: and also, if

the facts be so, that he has no documentary evidence; and that he knows of no

person, whose testimony he can procure, who can testify to his service.]

He hereby relinquishes (/) every claim whatever to a pension or annuity,

except the present; and declares that his name is not on the pension roll of the

agency of any State, or, if any, only on that of the agency of the State of

Sworn to and subscribed the day and year aforesaid.

C. D.

[And then will be annexed the following certificate :]

We, A B, a clergyman, residing in the , and C D, residing

in (the same,) hereby certify, that we are well acquainted with
,

who has subscribed and sworn to the above declaration; that we believe him
to be years of age; that he is reputed and believed, in the neighbor-

hood where he resides, to have been a soldier of the Revolution; and that we
concur in that opinion.

Sworn and subscribed the day nnd year aforesaid.

[And then will follow the certificate of the, court.]

And the said court do hereby declare their opinion (g) after the investigation

of the matter, and after putting the interrogatories prescribed by the War De-
partment, that the above named applicant was a revolutionary soldier, and

served as he states. And the court further certifies, that it appears to them
that A B, who has signed the -preceding certificate, is a clergyman, resident

in the , and that C D is a credible person; and that their

statement is entitled to credit.

I, , clerk (A) of the court of , do hereby
certify that the foregoing contains the original proceedings of the said court in

the matter of the application of for a pension.

(e) Every continental officer or soldier must give the name of the colonel under whom he

served ; otherwise, a satisfactory examination of the claim cannot be had. Every claimant must
state, with precision, the length of his service, and the different grades in which he served, in

language so definite as to enable the Department to determine to what amount of pension he is

entitled. In a case where the applicant cannot, by reason of the loss of memory, state precisely

how long he served, he should amend his declaration, by making an affidavit in the following

words ; "Personally appeared before me, the undersigned, a justice of the peace, &c., A B, who,
being duly sworn, deposeth and saith that, by reason of old age, and the consequent loss of
memory, he cannot swear positively as to the precise length of his service, but, according to the

best of his recollection, he served not less than the periods mentioned below, and in the follow-

ing grades : For year, months, and days, I served as a . For months
and days, I served as a , and for such service 1 claim a pension."

It is important, in all cases, to determine with precision the period for which each applicant

served, and the particular tank he held, as the law directs the pension to be paid according to

the grade of the pensioner and the length of his service. The use of the phrase "odouf three or

four months " is too indefinite, and all such qualifying expressions are objectionable. Some per-

sons who apply for pensions merely state that they served two years in the mihtia, &c., with-

out specifying the tours, the names of the officers, emd other particulars respecting their service.

This form of a declaration is highly objectionable. It must, in every case, be clearly shown
under what officers the applicant served, the duration of each terra of engagement, the particular

place or places where the service was performed, that the applicant served with an embodied
corps called into service by competent authority, that he was either in the field or in garrison,

and, for the time during which the service was performed, he was not employed in any civil

pursuit."

(/) The law makes the relinquishment indispensable.

(g) The opinion of the court is always required.

(h) The clerk must give his certificate in every case.
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In testimony whereof, I have hereunto set my hand and seal (i) of office

this day of, &c.
The form of the proceedings, and of the certificates, will be so varied as to

meet the case, when the declaration is made out of court, before a judge, as

heretofore provided for.

Every applicant will produce the best proof in his power. This is the origi-

nal discharge or commission; but if neither of these can be obtained, the party

will so state under oath; and will then procure, if possible, the testimony of at

least one credible witness; stating, in detail, his personal knowledge of the
,

services of the applicant, and such circumstances connected therewith as may
have a tendency to throw light upon the transaction.

If such surviving witness cannot be found, the applicant will so state in his

declaration; (/) and he will also, whether he produce such evidence or not,

proceed to relate all the material facts which can be useful in the investigation

of his claim, and in the comparison of his narrative with the events of the

period of his alleged service, as they are known at the Department. A very
full account of the services of each person will be indispensable to a favorable

action upon his case. The facts stated will afford one of the principal means
of corroborating the declaration of the applicant, if true, or of detecting the im-

position, if one be attempted; and unless, therefore, these are amply and clear-

ly set forth, no favorable decision can be expected. AU applicants will appear
before some court of record in the county in which they reside, and there sub-

scribe and be sworn to one of the declarations^ above provided, according to

the nature of his case.
,

The court will propound the following interrogatories (m) to all applicants

for a pension, on account of service in the militia. State troops, or volunteers,

except the militia of New Hampshire and the State troops of Virginia:

1. Where, and in what year, were you born ?

(i) The clerk must affix his seal ; and if it has no device or inscription by which it can be
distinguished from any other seal, or if he has no public seal of office, the certificate of a mem-
ber of Congress, proving the official character and signature of the certifying officer, should
accompany the papers.

Mode of authenticating papers.

In every instance where the certificate of the certifying officer who authenticates the papers
is not written on the same sheet of paper which contains the affidavit, or other papers authen-
ticated, the certificate must be attached thereto by a piece of tape or narrow riband, the ends of
which must pass under the seal of office of the certifying officer, so as to prevent any paper
from being improperly attached to the certificate.

Proof of senice.

(j) In a case where the name of the applicant is not found on the records of the Department,
he must prove his service by two credible witnesses, who are required to set forth in their affi-

davits the time of the claimant's entering the service, and the time and manner of his leaving
the same, as well as the regiment, company, and line to which he belonged. The magistrate
who may administer the oaths must certify to the credibility of the witnesses ; and the official

character and signature of the magistrate must be certified by the proper officer, under his seal

of office.

tC^ The notes from (a) to (i) are all equally applicable to the cases of militiamen, Tolun-
teers, and State troops. The proof required by rule, in note (j,) applies to continental troops
only, or in militia cases in which muster rolls exist.

(k) This traditionary evidence is indispensable in militia cases.

(l) If a witness cannot be found, the declarant must state the fact.

(m) The answers to the interrogatories must all be written, and sent to the War Department
with the declaration.
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2. Have you any record of your age ? and, if so, where is it ?

3. Where were you hving when called into service ; where have you lived

since the revolutionary war ; and where do you now live ?

4. How were you called into service; were you draughted, did you volun-

teer, or were you a substitute; and, if a substitute, for whom ?

5. State the names of some of the regular otficers who were with the troops

v^here you served; such continental and militia regiments as you can recollect;

and the general circumstances of your service.

6. To a soldier.—Did you ever receive a discharge from the service; and, if

so, by whom was it given; and what has become of it ?

To an officer.—Did you ever receive a commission; and, if so, by whom was
it signed; and what has become of it ?

7. State the names of persons to whom you are known in your present

neighborhood, and who can testify as to your character for veracity, and their

belief of your services as a soldier of the Revolution.

The court will see that the answers to these questions are embodied in the

declaration, and they are requested to annex their opinions of the truth of the

statement of the applicant.

The applicant will further produce in court, if the same can be done, in the

opinion of the court, without too much expense and inconvenience to him, two re-

spectable persons, (one of whom should be the nearest clergyman, if one lives in

the immediate vicinity of such applicant,) who can testify, from their acquaint-

'ance with him, that they believe he is of the age he represents, and that he

is reputed and believed in the neighborhood to have been a revolutionary sol-

dier, and that they concur in that opinion. If one of these persons is a cler-

gyman, the court will so certify; and they will also certify to the character and

standing of other persons giving such certificates.

The traditionary evidence of service is deemed very important (k) In the

absence of any direct proof, except the declaration of the party ; and the courts

are requested to be very particular in the inquiry wliether the belief is general,

and whether any doubts have ever existed upon the subject. To require from

the applicants positive proof of service from a coiitempoiarv -urvivor, would,

after the lapse of so many years, be to deprive many of them of the benefit of

the law ; and, as no presumption is raised against the militia by the existence

of rolls in the Department, there is no good reason why this requisition should

be extended to them. On the other hand, to receive the declaration of the

parties as a sufficient ground for placing them upon the pension roU, without

corroborating circumstances, would be to open the treasury to great frauds. A
just medium seems to present the best rule for carrying into effect the objects

of Congress.

If the two persons whose certificates are required cannot be produced in

court without too much inconvenience and expense to the applicant, then the

statement of the facts and opinions above nientioned will be made under oath,

before some judge or justice of the peace ; and the certificate of the court to

the situation and credibility of the persons making the statement will be given.

Applicants unable to appear in court by reason of bodily infirmity, may make
the declaration before required, and submit to the examination before a judge

or justice of a court of record of the proper county, and the judge or justice

will execute the duties which the court is herein requested to perform, and

will also certify that the applicant cannot, from bodily infirmity, attend the

court.

Whenever any official act is required to be done by a judge or justice of a

court of record, or by a justice of the peace, the certificate of the Secretary of

State or Territory, or of the proper clerk of the court or county, under his seal

7
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of office, will be annexed, stating that such person is a judge or justice of a

court of record, or a justice of the peace, and that the signature annexed is his

genuine signature.

3. Persons serving in the marine forces.

4 Indian spies.

Each of these two latter classes of cases wiU produce proof, as nearly as maybe,
conformably to the preceding regulations, and authenticated in a similar man-
ner, with such variations as the different nature of the service may require.

No payments can be made on account of the services of any person who may
have died before the taking effect of the act of June 7, 1S32 ; and, in case of

death subsequent thereto, and before the declaration herein required is made,

the parties interested will transmit such evidence as they can procure, taken

and authenticated before a court of record, showing the services of the de-

ceased, the period of his death, the opinion of the neighborhood respecting such
services, the title of the claimant, and the opinion of the court upon the whole
matter.

gi^^By the resolution of Congress of the 14th July, 1832, the time of im-

prisonment as a prisoner of war shall be taken and computed as a part of the

period of service, in the execution of the act of June 7, 1832.

A commission not indispensable in all cases to entitle an officer to a pension.

War De-artme\t,
Pension Office, January 15, 1833.

Sir : I have the honor to report the question made by the representatives of

Peter S. Schuyler, agreeably to your instructions. The accompanying paper,

marked A, presents the question, and the facts which enter into its merits. B
is the extract of the minutes of the provincial Congress, relied upon by the rep-

resentative; and C, a copy of the proposed answer of the Department.
JAMES L. EDWARDS.

The Hon. L. Cass, Secretary of War.

The within question has been referred to the Attorney General. He is of

opinion that service in a military office, even although the commission may not

be issued, or may not date back to the commencement of the service, entitles

the person to a pension for such service. See the rule be so applied in this

case.

LEWIS CASS.

Regulations respecting the payments of arrears to the children of deceasedpen-

sioners.

War Department,
J^ovember 9, 1833.

In a case where the residence of all the children of a deceased pensioner

cannot be ascertained, those who are known to be living must prove their rela-

tionship to the deceased before a court of record ; they must show that the

pensioner left no widow ; that the children, who are in parts unknown, have
not been heard of for at least one full year, and that exertions have been made,
without success, to ascertain their residence. Their names must be given.
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The court must give a certificate containing the facts, and the clerk of the

court must sign the same, and annex thereto his seal of office. In such a case,

the amount due will be paid to those who are known to be living ; and all that

is due must be paid at one time.

In a case where there is no widow, and the children who survive reside at a

considerable distance from each other, and it is difficult or impracticable to ob-

tain information or powers of attorney from those who Uve remote from the

pension agency, the amount due to each child may be paid, upon proper

vouchers when demanded, without requiring all the children to make applica-

tion at the same time.

LEW. CASS.

Evidence of a commission necessary in certain cases.

War Department, February 21, 1833.

Claims are frequently presented, under the act of 7th of June, 1832, of per-

sons who allege that they acted as officers without receiving commissions.
Such applicadons should be received with caution, and examined with special

reference to the peculiar circumstances of each case. A commission is not in

every case indispensably necessary to invest a person with rank or command,
or to entitle him to the emoluments of the office which he fills ; but some act

or instrument of writing tantamount to a commission, or promise of a commis-
sion, is deemed essential. It must in all cases be clearly shown that the per-

son who claims as an officer, and never held a commission as such, was pre-

vented from receiving one in consequence of peculiar circumstances over which
he had no control. The mere asseveration of a person as to his having per-

formed the duty incumbent on an officer of a certain grade, does not entitle

him to the pension due to an officer of that grade. «

LEWIS CASS.h

Member of Congress may certify as to the character of a surgeon.

War Department, JH'omember 29, 1833.

The rule of November 17, 1831, is hereby so amended as to allow the certi-

ficate of a member of Congress as to the character of a surgeon or physician

to be received in a case where the pensioner cannot conveniently obtain the

certificate of the agent for paying pensions.

LEWIS CASS.

Testimony of two witnesses as to disability, in cases where commanding officers

are dead.

War Department, June 17, 1834.

The rule of December 23, 1S17, which requires the testimony of a commis-
sioned officer to show the origin and nature of the corporal disability of an
applicant for a pension, may be dispensed with in a case where it is clearly

shown that such evidence cannot be obtained, and where other satisfactory

proof of disability can be obtained. In such a case, the following rules of evi-

dence will be adhered to:
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1. The applicant must make a declaration setting torth all the material facta

in the case, and the surgeons must testify as the rule of December 23, 1817,

directs.

2. He must prove, by persons of known respectability, that the officers

mentioned by the claimant in his deposition are dead, or removed to such a

distance as to render it impracticable to obtain their affidavits. The person or

persons who may give such evidence must state particularly all the knowledge

they may possess in relation to the death or removal of such officers.

3. In such a case as that mentioned in rule No. 2, the appUcant must pro-

duce the testimony of at least two credible witnesses, whose good character

must be vouched for by some one known to this Department. The witnesses

must give a minute narrative of all the facts in relation to the matter, and it

must be shown conclusively, by their testimonj', that the disability of the

claimant is to be ascribed solely to injury sustained while the claimant was in

the discharge of military duty in the service of the United States. The wit-

nesses must show how they acquired a knowledge af the facts set forth, and

state in what capacity or grade they served.

The affidavits must be authenticated in the same manner prescribed by the

rule of December 23, 1817.

. LEWIS CASS.

Rules of evidence relative to halfpay due to Virginia revolutionary oficei-s.

War Department,
Pension Office, June 2, 1835.

Whereas the 4th section of the act of the 3d of March last, entitled "An
act to continue the office of the Commissioner of Pensions," directs that the

duties heretofore required of and performed by the Secretary of the Treasury,

in relation to Virginia claims for revolutionary services, and deficiency of com-
mutation, be transferred to the Department of War from and after the present

month ; and the Secretary of War having, by directions from .he President of the

United States, assigned those duties to the Commissioner of Pensions, notice

is hereby given to all concerned, that communications in relation to the claims

arising under the act of the 5th July, 1S32, entitled " An act to provide for

liquidating and paying certain claims of the State of Virginia," will in future

be addr^sed to said Commissioner. The following regulations, which were
adopted by the Treasury Department on the 28th July, 1832, to govern the ac-

counting officers of the treasury, will be adhered to in the settlement of the

claims that may be presented at this Department under the 3d section of the

act of July 5, 1832:

1. The settlement to be confined to those cases of which a list has been
furnished by the auditor of the State of Virginia, as containing the names of

those officers reported by the board of officers in 1782 and 1784, (including

part of Colonel Crockett's regiment,) whose claims for half pay have not been
satisfied, nor prosecuted in court ; and of those cases in which judgments have
been obtained against, but not paid by, the State of Virginia.

2. That sufficient evidence be required as to the identity of the officer on
the part of whom or of whose representatives the claim is presented, and that

he is still living ; or, if dead, of the period of his decease.

3. If the officer be dead, that sufficient proof be required of the existence

of heirs and of legal representatives really and lawfully entitled to receive the

amount due.
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4. Where there are no executors, but administrators, and there are heirs

living, that the assent of those heirs be had to the payment of the money to

the administrator, or attorney at law, or in fact, who may present himself at

the Department, or that satisfactory reasons be assigned why such assent be not

produced.

5. That administrators in all cases be required to satisfy the accounting

officers whether there be or be not heirs living ; and, if there be any living, to

state their names and residence ; and, if there be no heirs, to state the disposi-

tion to be made of the amount of the claim.

6. In the investigation of all those facts, the accounting officers will require

the best proof the nature of the case will admit of, if in the possession of the

party applying ; and, if not, the want of such proof must be satisfactorily ac-

counted for ; in which case only secondary evidence will be admissible.

7. In all cases where claims are presented by executors, an authenticated

copy of the wiO and probate must be produced.
8. No claim to be settled in favor of an assignee of a claimant.

9. Where payment is claimed by an attorney, the power of attorney must
be subsequent to the passing of the law, and authorizing the attorney to act

under that law.

JAMES L. EDWARDS,
' Commissioner of Pensions

^person discharged as a minor not deprived of his right to a pension.

February 10, 1836.

If a person enlists in the service, and, while there, is disabled, and entitled

under existing laws to a pension, and subsequently discharged before the expi-

ration of his term, as a minor, I think he does not lose his claim to a pension.

LEWIS CASS.

Declaration may be made by a relative of a claimant in case of insanity.

On consultation with the Attorney General, he is of opinion that, in all cases

of insanity or of mental infirmity destroying the faculties, the statement of the
nearest relatives of a person claiming a pension may be received under oath,

recapitulating his own account of his services as given prior to such incapacity;

and that, if such statement would have been sufficient to warrant the pension,
if made by the party himself, it shall be deemed sufficient in those cases.

Let this be the rule.

LEWIS CASS.

Executors or administratws are the legal representatives in claims on account of
service in the Virginia State line.

War Department, March 5, 1836.

Sir: In consequence of the opinion given by the Attorney General, in his

communication to this Department of yesterday, that the executors or adminis-

trators (as the case may be) are the legal representatives contemplated by the

act of Congress of the 5th July, 1832, of all deceased officers included in the
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act, the rule which requires that the assent of the heirs be had to the payment;
of the money to the administrator or attorney at law, or in fact, is hereby"

rescinded.

I am, respectfully,

LEWIS CASS.
To the Commissioner or Pensions.

Rules of evidence in widows'' and orphans' claims.

War Department,
Pension Office, July 9, 1836.

In order to carry into effect the act of Congress of the 4th of July, 1836,

entitled "An act granting half pay to the widows or orphans, where their hus-

bands and fathers have died of wounds received in the military service of the

United States, in certain cases, and for other purposes," the following rules

have been prescribed by the President of the United States, and adopted by
the Secretary of War ; and they are now published for the information of ap-

plicants under that law:

1. Applicants under the first section of the act must produce the best proof

the nature of the case will allow as to the service of the deceased officer or

soldier, the time when he died, and the complaint of which he died, and the

supposed cause of his disease. It must be clearly shown in what company,
and regiment or corps, he served, and the grade he held. Such proof must be

had, either from the records of the War Department, the muster rolls, the tes-

timony of commissioned officers, or the affidavits of persons of known respec-

tability. From similar sources evidence must be derived as to the period and
cause of the death of the officer or soldier.

2. The legalitj' of the marriage, the name of the widow, with those of her

children who may have been under sixteen years of age at the time of the

father's decease, with the State or Territory and county in which she and they

reside, should be established. The legality of the marriage may be ascertained

by the certificate of the clergyman who joined them in wedlock, or the testi-

mony of respectable persons having knowledge of the fact. The age and
number of children may be ascertained by the deposition of the mother, ac-

companied by the testimony of respectable persons having knowledge of them,

or by transcripts from the parish registers, duly authenticated, the widow,
at the time of allowing the half pay, or placing hereon the list for it, must show
that she has not again married, and must, moreover, repeat this at the time of

receiving each and every payment thereof ; because, in case of her marry-
ing again, the half pay to her ceases, and the half pay for the remainder of

the time shall go to the child or children of the decedent. This may be done
by the affidavits of respectable persons having knowledge of the case.

3. In cases where there are children and no widow, their guardian will of

course act for them, establish their claims as prescribed in the foregoing regu-

lations, and receive their stipends for them.
4. Applicants under the second section of the law will make a declaration

before a court of record, setting forth, according to the best of her or their

knowledge or belief, the names and rank of the field and company officers, the

day (if possible) and the month and year when the claimant's husband or father

(as the case may be) entered the service, and the time when he left the same ;

and if under more than one engagement, the claimant must specify the par-

ticular periods, and the rank and names of the officers under whom the service
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was performed ; the town or county and State in which the claimant's husband

or father resided when he entered the service—whether he was draughted,

was a volunteer or substitute ; the battles, if any, in which he was engaged
;

the country through which he marched, with such further particulars as may
be useful in the investigation of the claim ; and, also, if the fact be so, that the

claimant has no documentary evidence in support of the claim.

5. The same description of proof as to the relationship of the claimant to the

deceased officer or soldier will be required as the rule under the first section

points out.

6. Claimants under the third section of the law must not only produce such
proof as the foregoing regulations direct in relation to widows' claims, but they
must, in all cases, as an indispensable requisite, show when they were legally

married to the deceased officer or soldier on account of whose services the

claim is presented, and that the marriage took place before the last term of
service of the husband expired. They must also prove that they were never
afterwards married.

7. In a case where the service of the deceased officer or soldier is clearly

proved by record or documentary evidence, or the affidavit of a commissioned
officer, showing the grade and length of service of the deceased, the particulars

in relation to the service are not required to be set forth in the claimant's de-

claration, except so far as to show that the claimant or claimants is or are the

widow or children of the deceased.

8. The claimant must, in every case where there is no record or documen-
tary proof of the revolutionary service of the deceased officer or soldier, pro-

duce the testimony of at least one credible witness. Traditionary evidence
will be deemed useful in every such case.

9. Applicants unable to appear in court, by reason of bodily infirmity, may
make the declaration before required before a judge or justice of a court of re-

cord of the county in which the applicant resides ; and the judge or justice will

certify that the appHcant cannot, from bodily infirmity, attend the court.

10. Whenever any otficial act is required to be done by a judge or justice of

a court of record, or by a justice of the peace, the certificate of the secretary

of State, or of the Territory, or of the proper clerk of the court or county, un-
der his seal of office, will be annexed, stating that such a person is a judge or
justice of a court of record, or a justice of the peace, and that the signature an-
nexed is his genuine signature.

11. The widows of those who serve^J in the navy, or as Indian spies, will

produce proof, as nearly as may be, conformably to the preceding regulations,

and authenticated in a similar manner, with such variations as the different

nature of the service may require.

12. The form prescribed for claimants under the third section of the act will

be observed by every other description of claimants, so far as the same may
be applicable to their cases. The judge or justice who may administer an oath
must, in every instance, certify to the credibility of the affiant.

13. In every case in which the deceased officer or soldier was a pensioner,

the fact should be so stated ; and the deceased pensioner so described as to en-
able the Department to refer immediately to the evidence upon which he was
pensioned, and thus facilitate the investigation of the claim of his widow or

children.

JAMES L. EDWARDS,
Commissioner of Pensions.
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DECLARATION

In order to obtain the benefit of the third section of the act of Congress of the 4th July, 1836.

State (Territory, or district) of , )

County of ll''-'
On this day of

, personally appeared before the

of the , A B, a resident of , in the county of
,

and State [Territory, or district] of , aged years, who, being

first duly sworn according to law, doth, on her oath, make the following de-

claration, in order to obtain the benefit of the provision made by the act of

Congress passed July 4, 1836: That she is the widow of , who was
a [here insert the rank her husband held in the army, navy, or militia, (as the

case may be,) and specify the service performed, as directed in rule No. 4 of

the regulations.] She further declares, that she was married to the said

on the day of , in the year seventeen hundred and
; that her husband, the aforesaid , died on the day

of , and that she has remained a widow ever since that period, as

will more fully appear by reference to the proof hereto annexed.
Sworn to and subscribed, on the day and year above written, before

War Department,
'Pension Office, March 15, 1837.

In a case where the claimant has married after the decease of the husband
for whose services she may claim the pension, it cannot, under the explana-

tory act of March 3, 1837, be withheld on account of her last marriage, pro-

vided she was a widow on the 4th July, 1836. The latter part of the 6th rule

of the regulations of the 9th July, 1836, is not, of course, applicable to such a

case. The facts in relation to the marriage of the last husband, and his death,

should be fully set forth in the claimant's declaration.

The following is the form of a declaration in such a case :

DECLARATION

In order to obtain the benefits of the third section of the act of 4th July, 1836, and of the first

section of the act of 3d March, 1837.

State (Territory, or district) of , )

County of , \

^*'

On this day of
,
personally appeared before the

of the , A B, a resident of , in the county of
,

and State [Territory, or district] of , aged years, who, being

first duly sworn, according to law, doth, on her oath, make the following de-

claration, in order to obtain the benefit of the provision made by the act of

Congress passed July 4, 1836, and the act explanatory of said act passed
March 3, 1837 ; That she was married to C D, who was [here insert the par-

ticulars respecting the service of the deceased husband for whose services she
may claim a pension, as directed in rule No. 4, of the foregoing regulations of

July 9, 1836.] She further declares, that she was married to the said C D on
the day of , in the year seventeen hundred and ;

that her husband, the aforesaid C D, died on the , daj' of ; that

she was afterwards married to H B, who died on the day of ;
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and that she was a widow on the 4th of July, 1836, and still remains a widow,

as will more fully appear lay reference to the proof hereto annexed.

Sworn to and subscribed, on the day and year above written, before

Form of oath of the officer who has the record of mm-riages to be used in claims

under the act of July 4, 1836.

War Department,
Pension Office, August 29, 1837.

In order to prevent any mistake, or improper use that may be made of the

affidavit of an officer who may have the custody of records, from which he

may make transcripts of the record of a marriage, or birth, or the license to

celebrate a marriage, the officer who may give his affidavit will, instead of

copying the figures contained in the record, write the dates, and at the end of

the extract from the records certify " that it is a true copy of the record, with

the exception of the date, which is expressed on the record in fair legible

figures, as follows:" [Here copy the day, month, and year, in letters and
figures, in exact conformity with the original. Then let him add the following

words :]

" I, A B, above named, depose and say, that I hold the office of

in the county, town, and State aforesaid, and that the above is a true extract

from the records of said , with the exception above named, as certi-

fied by me.

A B, Clerk of the

Sworn before me, C D, Justice oftlie Peace.''''

[Then will follow the certificate of the proper officer, under his seal of office,

showing that C D is a justice of the peace, commissioner of deeds, notary pub-
lic, or other officer duly authorized by law to administer oaths.]

8j5=> The oath to be taken before a duly qualified magistrate, whose official

character and signature must be certified by the proper officer, under his seal

of office. The county clerk, secretary of State, or some other officer, must
certify, under his seal of office, that the officer who administered the oath is a

justice of the peace, judge, mayor, alderman, or notary public, (as the case

may be,) and that the signature purporting to be his is genuine.

In every case where the clerk of the court or other certifying officer has no

public seal of office, the certificate of a member of Congress, proving the official

character and signature of the certifying officer, should be sent witl|f the

papers.

J\/lode of authenticating papers.—In every instance where the certificate of

the certifying officer who authenticates the papers is not written on the same
sheet which contains the affidavit, or other paper authenticated, the certificate

must be attached thereto by a piece of tape, or small riband, the ends of which
must pass under the seal of office of the certifying officer, so as to prevent any
paper from being improperly attached to the certificate.

No affidavit can be admitted as evidence if not perfectly free from erasure,

interlineation, and every other alteration, unless the magistrate who may ad-

minister the oath gives a certificate showing that the alteration was made prior

to the execution of the paper.
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Overpayments considered as a debt in certain cases.

War Department,
Pension Office, February 20, 1S37.

Sir : In relation to the case of Richard Vernon, referred to in the enclosed
letter from the honorable A. P. Maury, I have the honor to make the following
report

:

Captain Vernon's pension of $420 for two years' alleged service was granted
at a time when the Department possessed but an imperfect knowledge of the
service 9f the troops with whom he served, and principally upon his own
statement as to the duration of each tour of service, though he had abundant
proof of his having several times been called on to perform militia duty. So
soon as it was ascertained that his service fell short of one full year, the pen-
sion was reduced to $189, the amount due for eight months as lieutenant, and
four months and four days as captain. In conformity with the practice of this

Department, the amount overpaid has been directed to be stopped from future

payments. Mr. Maury appeals from the decision of this office in this case, on
the ground that the retention of the pension until the Government shall have
been reimbur.sed is illegal. The question on this point is submitted to your
consideration.

I have the honor to be, ver}' respectfuUv, your obedient servant,

J. L. EDWARDS.
Hon. B. F. Butler, Secretary of War ad interim.

Except where the overpayment has been obtained by fraud, I think it most
agreeable to the spirit of the Pension laws to treat the overpayment in the light

ol money paid and received by mistake, and as constituting a debt from the pen-
sioner to the United States, which is no bar to the payment of the pension, ac-

cording to the equity of the act of 20th May, 1836.

B. F BUTLER.
March 13, 1837.

Evidence in cases where pension certificates are illegally withheld.

State of ) _

county,]
**•

Be it known, that before me, , a justice of,the peace in and for the

county aforesaid, personally appeared , and made oath, in due form
of law, that he is the identical named in an original pension certifi-,

cate now illegally withheld by
[Hire state the facts respecting the detention of the pension certificate.]

that he is entitled to a pension of* dollars per month on account of

wounds and disabilities received, or of services rendered to the United States

during the war; that he served in Captain 's company of

, in the regiment; that he now resides

in , and has resided there for the space of years
past; and that, previous thereto, he resided in

Sworn and subscribed this day of , 18 .

Note.—The above deposition must be signed by the deponent.

•This blank must be filled with the amount to which the pensioner is now entitled, which, in

some cases, varies from that in the original certificate.

iX^ The oath may be administered by any officer properly qualified to take affidavits.

J. P.
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State of , )

county,
5

Conformably to the regulations of the War Department of the •27th of Octo-

ber, 1833, I, , a magistrate in the county above named, do

hereby certify that I have the most satisfactory evidence, viz:*

that , who this day appeared before me to take the oath of

identity, is the identical pensioner he declares himself to be in the annexed
affidavit; and I am also satisfied that the statement made by him in relation to

'

the pension certificate is true.

Given under my hand at , the day and year above written.

1, , clerk of the court of county, certify

that is a magistrate as above, and that the foregoing cer-

tificate, purporting to be his, is genuine.

In testimony whereof, I have hereunto affixed my seal of office, and sub-

scribed my name, this day of , in the year

[l. s.] Clerk of the court of county.

.Application for an increase of pension.

It is hereby certified that , formerly a of

Captain 's company, in the regiment of ; who it

appears by the accompanying (a) , was placed on the pension roll at

the rate of dollars per month, on account, as he states, of having received

a (6) while in the line of his

duty, and in the said service, on or about the day of ,

in the year , at a place called , in the State (or Territory) of

, is not only still disabled in consequence of the said injury, but, in

my opinion, is entitled to more than he already receives as a pen-
sioner, being disabled to a degree amounting to (c) of a

total disability.

> Surgeons.

*Here state what the evidence is; whether personal knowledge, or the affidavits of respectable

persons—giving their names.

Id^The oath may be made before any officer duly authori:

(a) The pension certificate issued from the War Office, whici

missioner of Pensions.

HJ" The magistrate who may administer the oaths to the surgeons must certify that they eu-e

reputable in their profession ; and the official character and signature of the magistrate must be
certified by the proper officer under his seal of office.

Mode of authenticating papers.—In every instance where the certificate of the certifying officer

who authenticates the papers is not written on the same sheet of paper which contains the affi-

davit, or other paper authenticated, the certificate must be attached thereto by a piece of tape, or

small riband ; the ends of which must pass under the seal of office of the certifying officer, so as

to prevent any paper from being improperly attached to the certificate.

(6) Here give a particular description of the wound, injury, or disease, and specify in what
manner it has affected the applicant, so as to produce disability in the degree stated ; and show
its origin and progi-ess.

(c) N. B.—The blank in the last line is to be filled up with the proportional "degree" of dis-

ability ; for example: "threc-jfpurths," "one-half," "one-third," &c., or "totally," as the case

may be. '
'

^

^ '.,
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Application for a transfer.

County of , ss.
^

On this day of , 18 , before me, the subscriber, a

justice of the peace for the said county of
,
personally ap-

peared , -who, on his oath, declares that he is the

same person who formerly belonged to the company commanded by Captain

, in the regiment commanded by Colonel , in the service

of the United States; that his name was placed on the pension roll of the State

of , from whence he has lately removed; that he now resides in

the State (district or Territory) of , where he intends to remain,

and wishes his pension to be there payable in future. The following are his

reasons for removing from to

Sworn and subscribed to before me, the day and year aforesaid.

§(f="The oath to be taken before a duly qualified magistrate, whose official

character and signature must be certiiied by the proper officer, under his seal

of office. The county clerk, secretary of State, or some other officer, must
certify under his seal of office, that the officer who administered the oath is a

justice of the peace, judge, mayor, alderman, or notary pubhc, (as the case may
be,) and that the signature purporting to be his is genuine.

The oath must be supported by the testimony of some respectable person, as

to the pensioner's identity. He must swear that the person who has taken the

above oath is the person described in the affidavit. The magistrate must cer-

tify that the witness is a person of veracity, and the affidavit must also be au-

thenticated in the manner above directed.

In every case where the clerk of the court, or other certifying officer, has no
public seal of office, the certificate of a member of Congress, proving the offi-

cial character and signature of the certifying officer, should be sent with the

papers.

Mode of authenticating papers.—In every instance where the certificate of

the certifying officer who authenticates the papers is not written on the same
sheet which contains the affidavit, or other paper authenticated, the certificate

must be attached thereto by a piece of tape, or small riband, the ends of which
must pass under the seal of office of the certifying officer, so as to prevent any
paper from being improperly attached to the certificate.

Application for a new certificate.

County of , ss:

On this day of , 18 , before me, the subscriber, a

tC^ The magistrate who may administer the oaths to the surgeons must certify that they are

reputable in their profession ; and the official cliaracter and signature of the magistrate must be

certified by the proper officer, under his seal of office.

If the claimant is within> thirty miles of an army surgeon, he must obtain his testimony.

Mode of authenticating papers.—In every instance wliere the certificate of the certifying officer

who authenticates the papers is not written on the same sheet of paper which contains the affida-

vit, or other paper authenticated, the certificate must be attached thereto by a piece of tape, or

small riband ; the ends of which rnust pass under the seal of office of the certifying officer, so as

to prevent anv paper from being improperly attached to the certificate.

33^ No claim to an increase of pension will be examined, unless the proof be first presented

to the pension agent where payment is made. He will forward the surgeon's affidavit, pension
certificate, &c., to the War Department, with a statement by him that he knows the surgeons
to be reputable in their profession, or believes, on the information of others, that they are so.

If the applicant was pensioned on account of a wound received previous to the late war, he
should be examined by two surgeons, under a commission issued by a judge of one of the United
States courts, in order to obtain an increase of his pension.
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justice of the peace for the said county of ,
personally appeared

, who, on his oath, declares that he is the same person who
formerly belonged to the company commanded by Captain , in the

regiment commanded by Colonel , in the service of the United

States; that his name was placed on the pension roll of the State of
;

that he received a certificate of thatfact under the £gnature and seal of the Sec-

retary of War, which certificate, on or about the day of ,

18 , at or near he

Sworn and subscribed to before me, the day and year aforesaid.

Notes.—The last four blanks are left for the applicant to set forth the time,

place, and manner of the loss or destruction of the original certificate.

The oath to be taken before a duly qualified magistrate, whose official char-

acter and signature must be properly authenticated.

If the pensioner has never received a formal certificate, but has drawn his

pension en a mere notification, (as was the case, in a few instances, many years

ago,) he should leave out the above words in italics, and insert, in Heu thereof,

'^but has never received aformal certificate, and now wishes to obtain one.''''

The pensioner's oath must be supported by another person as to identity.

The person must swear that he well knows him to be the same person described

in the above affidavit. The magistrate must certify that the deponent is a per-

son of veracity. This oath must also be authenticated by the certificate of the

proper officer, under his seal of office, setting forth that the ofiicer before whom
the affidavit may be made is a justice of the peace, juiige, or notary public, (as

the case may be.) When a person acting as an agent or attorney for a pen-
sioner loses the certificate, the affidavit of that person is also required, which
must be authenticated as above.

In every case where the clerk of the court or other certifying officer has no
public seal of office, the certificate of a member of Congress, proving the offi-

cial character and signature of the certifying officer, should be sent with the

papers.

Mode of authenticating papers.—In every instance where the certificate of

the certifying officer who authenticates the papers is not written on the same
sheet which contains the affidavit or other paper authenticated, the certificate

must be attached thereto by a piece of tape or narrow riband, the ends of which
must pass under the seal of office of the certifying officer, so as to prevent any
paper from being improperly attached to the certificate.

No attention will be given to applications from persons who act as agents,

unless they are known at the War Department, or are vouched for as respect-

able persons by some one who is known to the Department.

Circular to the pension agents.

War Department,
Pension Office, June 10, 1836.

Sir: The instructions contained in the 2d section of the act of April 14, 1836,

of which the following is a copy, must be strictly adhered to in making pay-
ments to pensioners

:

-'Sec. 2. Jlnd be itfurther enacted, That hereafter, no bank notes of less de-

nomination than ten dollars, and that from and after the third day of March,
anno doraini eighteen hundred and thirty-seven, no bank note of less denomi-

nation than twenty dollars, shall be offered in payment in any case whatsoever
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in which money is to be paid by the United States, or the Post Otfice Depart-

ment; nor shall any bank note of any denomination be so ofTered, unless the

same shall be payable and paid on demand in gold or silver coin at the place

where issued, and shall not be equivalent to specie at the place where offered,

and convertible into gold or silver upon the spot, at the will of the holder, and

without delav or loss to him: Provided, That nothing herein contained shall be

construed to make any thing but gold or silver a legal tender b}' any individual,

or by the United States."

I am, respectfully, your obedient servant,

J. L. EDWARDS

Pension of a husband not to be deducted in certain cases.

War Department,

Pension Office, July 24, 1837.

Sir: I have the honor to state the following case for your decision:

Catharine Oakley, formerly Catharine See, was married to William Douglass

in 1778, and at different periods, before and after the marriage, he served nine

months, for which service she is entitled to a pension under the 3d section of

the act of July 4th, 1836. But, after the death of Douglass, she married on
the 1st of March, 1832, a pensioner named William Oakley, who died on the

2d November, 183.5. As by the decision of the Department, in conformity with

the opinion of the' Attorney General, the widow of a person who was a revolu-

tionary pensioner, and who died after the 4th March, 1831, cannot be allowed

to draw from an earlier period than the day of his death, it would seem to es-

tabUsh the principle that the widow who may become a pensioner cannot draw
pay for any period during which her husband received a stipend. If Douglass,

who died in 1832, had drawn a pension up to the year in which he died, there

would be no question as to the propriety of deducting the amount which he
might have received. Such a deduction would be in strict conformity with the

practice of the office. But a doubt arises in this case, whether the amount
paid to Oakley can be deducted; because, although, as his wife, she derived

some small benefit from his pension, on account of his revolutionary service,

yet, as that service could not, under the act of July 4th, 1836, be avaiUng to

her, it does not appear to accord strictly with principles of justice that she

should not reap all the advantages which the services of the first husband gave
her. The pension of 1836 was intended as a reward for the sufferings of those

women who had husbands in the service during the revolutionary struggle; and
it would seem to be an infringement of their rights not to allow them the full

amount to which their husbands would have been entitled under the act of

June 7, 1832. I submit, therefore, the following question

:

Can the pension paid to WiUiam Oakley, during the time he was husband to

Catharine Oakley, be deducted from the amount due to her, under the act of

July 4, 1836, on account of the revolutionary services of William Douglass, to

whom she was married during said service.''

I have the honor to be, very respectfully, your obedient servant,

J. L. EDWARDS.
Hon. Joel R. Poinsett, Secretary of War.

The pension paid to Oakley durmg the period he was husband of Catharine,

widow of Douglass, ought not to be deducted from the pension due her on ac-

count of the services of her former husband. J. R. P.



Rules of evidence under act of 1th July, 1838. 1<

Pension Office, July 17, 1838.

The following rules, prescribed by the President of the United States, and

adopted by the Secretary of War, in order to carry into effect the act of Con-

gress of the 7th July, 1838, entitled " An act granting half-pay and pensions

to certain widows," are published for the information of applicants under that

law:

1. Applicants must produce the best proof the nature of the case will allow

as to the service of the deceased otficer or soldier, and the time when he died. It

must be clearly shown in what troop or company, and regiment or corps, he
served, and the grade he held. Proof as to service must be had, either

from the records of the War Department, the muster rolls, the testimony of

commissioned officers, or the affidavits of persons of linown respectability.

Every applicant will make a declaration according to the subjoined form, be-

fore a court (a) of record, setting forth, according to the best of her knowledge
or belief, the name and rank of the person on account of whose service the

claim is presented; the day, month, and year, (if possible,) when he entered

the service, and the time when he left the same; and, if under more than one
engagement, the claimant must specify the particular periods, and the rank and
name of the officers under whom the service was performed; the town or coun-

ty, and State, in which he resided when he entered the service; whether he
was draughted, was a volunteer, or a substitute; the battles, if any, in which
he was engaged; the country through which he marched; with such further par-

ticulars as may be useful in the investigation of the claim; and also, if the fact

be so, that the claimant has no documentary evidence in support of the claim.

From the best sources of information evidence must be derived as to the period

of the death (b) of tlw officer or soldier.

2. The legality of the marriage, and the time when it took place, must be
clearly established; and it must also be shown that the widow was never after-

wards married. Record proof, as to the marriage, is always required, when-
ever it can be obtained. In a case where the town, county, parish, church, or

family records afford no proof as to the period when the marriage took place,

the fact must be established by the testimony of one or more respectable per-

sons, whose credibility must be certified by the officer who may administer the

oath. And, in order to prevent any mistake or improper use that may be made
of the affidavit of an officer who may have the custody of records, from which
he may make transcripts of the record in relation to a marriage, the officer who
may give his affidavit, will, instead of copying the figures contained in the re-

cord, certify " that it is a true copy of the record, with the exception of the date,

which is expressed on the record in fair legible figures, as follows:" [Here
copy the day, month, and year, in letters and figures, in exact conformity with
the original. Then let him add the following words

:] ^" I, A B, above named, depose and say, that I hold the office of in the

county, town, and State aforesaid, and that the above is a true extract from the

records of said , with the exception above named, as certified by me.

A. B, Clerk of the

{or rector, or pastor, as the case may be)

Sworn before me, C D, Justice of the Peace.''''

And then will follow the certificate of the proper officer, under his seal of

office, as to the official character and signature of the magistrate who may ad-

minister the oath.. Where no record proof exists, other than the family record,
" "''

• jiuJdci



the original record must be produced and sworn toby the person in whose pos- •

session it has been kept, (c)
|

3. In a case where the service of the deceased officer or soldier is clearly
j

proved by record or documentary evidence, or the affidavit of a commissioned
|

officer, showing the grade and length of service of the deceased, the particu- i

lars in relation to the service are not required to be set forth in the claimant's I

declaration; but she must swear, in positive terms, that she is the widow of
]

the person whose service is thus proved. And no claim whatever can be sus-
i

tained without positive proof of service. A

4. In every case in which the deceased officer or soldier was a pensioner, *

the fact should be so stated, and the deceased pensioner so described as to ena- <

ble the Department to refer immediately to the evidence upon which he was
^

pensioned, and thus facilitate the investigation of the claim of the widow. '-,

5. Applicants unable to appear in court, by reason of bodily infirmity, may ,

make the declaration before required before a judge or justice (rf) of a court of
j

record in the county in which the applicant resides, and the judge or justice
\

will certify that the applicant cannot, from bodily infirmity, attend the court.
^

6. Whenever any official act is required to be done by a judge or justice of i

a court of record, or by a justice of the peace, the certificate of the secretary
j

of State or the Territory, or of the proper officer or clerk of the court or coun- ',

ty, under his seal of office, will be annexed, stating that such a person is a ;

judge, or a justice of a court of record, or a justice of the peace, and that the i

signature annexed is his genuine signature. I

7. The widows of those who served in the navy, or as Indian spies, will
j

produce proof, as nearly as may be, conformably to the preceding regulations,
j

and , authenticated in a similar manner, with such variations as the different

nature of the service may require.

J. L. EDWARDS,
|

Commissioner of Pensions. '

EXPLANATORY NOTES.

(o) The declaration of the widow who claims must be made, in all cases, in open court, un-

less she is prevented, by bodily infirmity, from appearing before the court.

(6) It must in all cases be shown in what year the husband died. The testimony on this

point must be positive, and the language must be free from all ambiguity.

(c) The family record must be sent to the Pension Office, if there be no other record, accom-
panied by the oath of the person in whose possession it has been kept. The person who may
swear to the genuineness of the record should give the name of the person in whose handv "

the record was made.

~(d) A declaration before a justice of the peace cannot be admitted as evidence.

, DECL.\HATION.

la order to obtain the benefit of the act of Congress of the 7th July, 1838, entitled " An act

granting half pay and pensions to certain widows."

State (Territory, or district) of )

On this day of
,
personally appeared before the

of the A B, a resident of , in the county of

, aged years, who, being first duly sworn

according to law, doth, on her oath, make the following declaration, in order to

obtain the benefit of the provision made by the act of Congress, passed July
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7, 1838, entitled "An act granting half pay and pensions to certain widows:"

that she is the widow of , who was a [here mark the rank the

husband held in the army, navy, or militia, as the case may be, and specify

the service performed, as directed in rule num,bered one of these regula-

tions.]

She further declares that she was married to the said on the

day of , in the year seventeen hundred and ;

that her husband, the aforesaid , died on the day of

; that she was not married to him prior to his leaving the ser-

vice, but the marriage took place previous to the first of January, seventeen

hundred and ninety-four, viz. , at the time above stated.

Sworn to and subscribed on the day and year above written, before

Decision of supreme court of appeals of Virginia binding on Dejmrtmeni of War,
under act of 5th of July, 1832.

War Office, August 16, 1838.

The case of Doctor John Applewhaite, deceased, having been decided by
the superior court of Henrico in favor of the claimant, on the principles of the

half-pay cases already decided in the supreme court of appeals of the State of

Virginia, the decision is, in my opinion, binding upon the Department, and
there is a legal obligation under the 5th clause of the last section of the act of

the 5th July, 1832, to pay the money due the heirs of the deceased Dr. Ap-
plewhaite.

J. R. POINSETT.

Certificate of United States judge as to the character of a surgeon.

War Department, December 4, 1838.

The rule of November 17, 1831, is hereby so amended as to allow the certifi-

cate of a judge of any of the United States courts, as to the character of a sur-

geon or physician, to be received in a case where the pensioner cannot conve-
niently obtain the certificate of the agent for paying pensione

' J. R. POINSETT,
Secretary of War.

Children of soldiers, or of their widows, may draw what was due to their parents

when they died, although the proof might not have been perfected at their death.

Treasury Department, March 29, 1839.

Sir: Yours of the 27th and 28th .instant, relating to a requisition for "un-
claimed pensions" issued in favor of Jesse Gove, Vermont, is received, and I

will delay issuing the warrant untU I hear again from you.

In respect to the other point, I had always supposed that the granting a

pension was a personal matter, and, when the claimant died, the claim did not

descend to his heirs or representatives; or if the certificate issued incautiously

to a claimant after his death, that it was void. Any other view I supposed

would lead thousands to apply for pensions for their fathers and grandfathers,

who may have died after the law passed, and with claims to the pensions, but

who never perfected their title, and obtained the certificate while living. If

8



the certificate issued while the claimant was living, then, of course, I sup- i

posed the heirs could receive any arrearages, and only then. If there has
|

been an opinion of the Attorney General the other way, or any express legis- i

lation, then, of course, no doubt could be sustained in the case; but otherwise,
|

I would thank you to lay this letter before the Secretary of War.
I am, respectfully, your obedient servant,

LEVI WOODBURY,
Secretary of the Treasury.

James L. Edwards, Esq.,

Commissioner of Pensions. 'j—
Treasury Department, April 4, 1839. t

Sir: Yours of yesterday is received, noting an endorsement upon a commu-
nication from this Department of the 29th ultimo, by the honorable the Secre-

tary of War, with regard to "unclaimed pensions."

The Pension laws in the Navy Department are, in several respects, different,

from those in the War Department. In the navy they often were for wounds\
received, or were sums given for a limited term of years to maintain children

of persons deceased in the service; and, generally, I suspect, required no ap--

plication and oath by the party claiming the pension to his poverty, se^fice, &c.

But in the cases of persons in the War Department, under the act of March,
ISIS, if not under other acts, the oath of the party claiming was expressly re-

quired by regulation, if not by such laws; and I do not see how it could be dis-

pensed with, when required by either, and especially if by law. Nor do I see

.

how a pension could descend to the heirs if the^fund was a gratuity, as in the

present case, merely to maintain the claimant while alive, and he or she did

not choose to apply for it, or did not apply and succeed in season.

But if the case in the Jsi'avy Department is, on examination of the facts, sup-
.

posed by the Secretary of W^ar to be similar iii all respects to the present one,

I shall be happy to acquiesce. Otherwise, it would seem to me expedient to

take the opinion of the Attorney General in this desa-iption of pensions.

I am respectfully, your obedient servant^

LEVI WOODBURY,
Secretary of the Treasury.

J. L. Edwarps, Esq.,

Commissioner of Pensions.

War Department,
!

Pension Office, April 5, 1839. i

Sir; I have the honor to acknowledge the receipt of your letter of yesterday.
1

The endorsement of the Secretary of War, to which you allude, was not made *

on your letter, but on a communication made by me on the subject, a copy of '

which I now enclose, from which you will perceive that the practice in this of- :

fice of granting to the widow or children of an officer or soldier the amount due
j

to the deceased, although he failed to apply for it, originated in a written rule
*

which emanated immediately from the Secretary of War in 1832. The princi- .

pie appears to have been sanctioned by Congress, as it was promulgated in the i

regulations under the act of June 7th, 1832, and ten thousand of those regula- i

tions were printed by order of Congress. So long ago as in July, 1828, it was
J

the practice of the Treasury Department, under the act of May 15, 1828, to ^



pay the amount due, although the officer or soldier might not have applied.

The Attorney General, however, does not appear to-have been consulted on

the subject.

The laws in relation to pensions granted in this offiice embrace every variety

of descriptions that the Navy Pension laws provide for. The only pensions m
which the widow or children are allowed any part of the pension after the offi-

cer or soldier's death, unless he made application and first established his claim,

are those under the acts of May 15, 1828, June?, 1832, July 4, 1836, and July

7, 1838. The acts in relation to invalids allow the pension from the time when
the claimant completes his proof. The act of March 18, 1818, makes it indis-

pensably necessary that the claimant should make a declaration before a court

of record, and not only prove his service, but his indigence also. Those pen-

sions also commence at the time when the officer or soldier completes his proof.

I have laid a copy of your last letter before the Secretary of War, with

a copy of this communication.

I have the honor to be, very respectfully your obedient servant,

J. L. EDWARDS.
Hon. L. Woodbury,

Secretary of the Treasury.

Treasury Department, ^ipril 17, 1839.

Sir: Yours in reference to the claim of Mrs. Green for arrearages, or "un-
claimed pensions," is received. Before issuing a warrant for so large a sum,

I would be obliged to know if the Secretary of War has re-examined the law

upon which the pension in this case was granted, and is, on reflection, satisfied

that it is a case where the ancestor of the heir, though entitled, did not receive

a certificate while living.

Respectfully, your obedient servant,

LEVI WOODBURY,
Secretary of ike Treasury.

James L. Edwards, Esq.,

Commissioner of Pensions.

Upon the above letter, the Secretary of War made the following endorsement :

1 find, on examining into the subject, that both the invariable practice of this

Department under my predecessors, and the united opinions of Mr. Attorney
General Wirt and Mr. Attorney General Butler, warrant the construction put

upon the law by the Commissioner of Pensions.

J. R. POINSETT.

Pensions under act of July 7, 1838, to begin when the husband^s pension termi-

nated in certain cases.

War Department,
Pension Office, Jpril 1, 1839.

Sir : At the instance of A. Ward^ esq., of Singling, New York, I enclose
herewith three letters touching the case of Abigail'Delamater. This is a case
in which Mr. Ward appeals from the decision of this office. The grounds of
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his appeal will be seen in his letter of the 25th ultimo. Under the law of

July 4th, 1*836, the pension is directed to commence on the 4th of March, 1831,
and in all cases it does commence on that day, provided the husband was not a
pensioner at that time, but if he was a pensioner after the 4th of March, 1831,
the practice is to commence the pension on the day when he died, because it

is believed that it was not the intention of Congress to permit the widow to re-

ceive a pension for any part of the time during which the husband was a pen-
sioner. The Attorney General, in his opinion on this subject, dated the 13th

of April, 1837, says that " in all cases where the husband was in the receipt

of a pension [after the 4th March, 1831,] under any of the Revolutionary Pen-
sion laws, until the time of his death, the pension of the widow, under the act

of July 4th, 1836, can only commence from the date of her husband's death.

This is evidently the general principle of the law." Now, the principle I un-

derstand to be the same in both laws, from the close analogy which exists

between the two classes of cases. Mrs. Delamater's husband, Isaac, was a

pensioner under the act of June 7th, 1832, and died on the 9th of July, 1837.

Up to the day of his death the pension was paid, and her pension commenced
when his terminated. This is the rule under the act of 1836, supported by the

(

opinion of the Attorney General ; and the same rule has obtained under the act

of 1838. If the decision be erroneous, the Secretary of War, or the Attorney
General, will reverse" it.

I have the honor to be, very respectfully, your obedient servant,

J. L. EDWARDS.
Hon. J. R. Poinsett,

Secretary of War.

This letter was endorsed by the Secretary of War in the following words :

This opinion and decision of the Commissioner of Pensions are fuUy con-
curred in by me, and are so clearly right and so entirely in conformity with the

opinion of the late Attorney General, that it is not deemed necessary to consult

Mr. Grundy on the subject.

J. R. P.

Children of the widow, and not an executor, entitled to the amount due her.

War Department, January 25, 1840.

The widow of Knowles, an officer of the revolutionary army, had
children by him, who survived him, and some or all of them are still living.

After his death, she intermarried with Foot, and had issue by him, who
are now in being. She applied in 1839 for a pension, under the 3d section of

the act of July 4, 1836, in right of the services of Knowles, she having again

become a widow before the passage of the above law, which brought her within

the provision of the act of 3d March, 1837. Mrs. Foot died a few days before

the certificate of pension was issued to her, leaving a will by which she be-

queathed the pension, and appointed her son, James Foot, executor.

The inquiry is, 1st. Does the pension go to her legatee, and is her executor

entitled to receive it as her legal representative, for distribution according to

the will ? If not, 2d. Are the children of Knowles entitled to receive it in ex-

clusion of those of her second husband, or is it legal!}' payable to the children

of both marriages, as the personal representatives of their mother ?

I am of opinion that it 4oes not belong to the executor, as the legal repre-

sentative of Mrs. F. Pensions are donations, made in consideration of merito-



rious services, and as such may be accompanied by such limitations as it is the

pleasure of the donor to impose. The whole system shows that the object of

Congress was to provide the means of subsistence and comfort to the individual

who rendered the service, or to those who are near to him; and hence they pro-

vided that it should not be assigned, pledged, or made subject to debts. The
second section of the act of 2d March, 1S29, expressly provides for the pay-

ment of any arrears which may be due to a revolutionary pensioner, at his

death, to his widow, or, if she be dead, to his children ; and the same provi-

sion, in substance, is made by the fourth section of the act of 7th June, 1832.

So, in the first and second sections of the law of 4th July, 1836, (under the

third of which the pension in question was granted,) by which pensions may
be granted to the widows and children of officers and soldiers, the same prin-

ciple is incorporated. The ordinary line of distribution of decedents' personal

estates is broken, and such direction given to the avails of the gift as would be

most likely to benefit those who were dependant on the pensioner, or were of

his blood. This is a leading feature in the system, and, taken in connexion

with the absolute freedom of the pension from all power of transfer or liabiUty

for debt, seems to show conclusively that the executor can have no right to re-

ceive payment of the fund ; for, to give it that direction, would be a virtual

transfer of the pension, and appropriate it to Mrs. Foot's debts ; or, if not

necessary fq;- that purpose, give the whole of it, by her will, to a person alien

from Knowles, " the husband for whose services" (in the words of the law
of 1837) she obtained the pension. In direct support of this view is the opinion

of Mr. Attorney General Butlet-, of 24th October, 1836.

The second question is more difficult. The provisions of the sevei-al acts of

Congress in relation to pensions, regarded as a whole, indicate very plainly the

intention of Congress, that the children of the pensioner should enjoy, after his

widow, whatever money was due and undrawn at his death, or at the death of

the widow, when he left one. It is true, the first section of the act of 4th

July, 1836, contains the only provision, in verbis, for payment of fractional

sums due at the death of the widow to the children of the pensioner ; but the

fourth section of the act of 7th June, 1832, directs payment of fractional sums,
due at his death, to his widow ; or, if there be none, to his children ; and a

similar provision will be found in the act of 2d March, 1829, and the second
section of the act of 4th July, 1836. These provisions have always been con-

strued liberally. For instance, by the law of July, 1836, (section 1,) a pen-
sion for five years is given to the widows of officers and soldiers ; or, if there

be no widow, to his child or children under sixteen years of age ; and, if the

widow die or marry during the five years, over to the child, &c. The Attorney
General, on 3d August, 1836, decided that if the widow married before the

passage of the law, the child or children might come in and receive the pension,

the case being within the equity of the statute. The particular case in hand is

under the third section of the law of 1836, which grants pensions to the widows
of revolutionary officers and soldiers, whose marriage took place during the last

period of his service, during the time she may remain unmarried ; that is,

during her Hfe, if she so long continues single. There is no provision for any
arrears due at her death. In accordance with what I believe to have been the

intention, I would, if I could, say that I thought the money due on the pension

certificate should go to Knowles's children, in exclusion of those of Foot.

Knowles was the meritorious cause of the bounty to his widow, who claims, as

the law of 1837 expresses it, for his services. But it is a gift to her. If there

was no widow, under this particular section of the law, diflfering from other

provisions, there could be no grant to the children of Knowles. It is to her

alone the pension is given. It must be vested in her ; otherwise, the money
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being undrawn, and the certificate even not issued while she lived, it would
have lapsed into the Treasury of the United States. To this point the opinion
of the Attorney General of 13th April, 1837, is express that it vested in her on
the passage of the law, and was not, for that reason, defeated by her omission
to apply for it, and "goes, on her death, to her personal representatives."
Those personal representatives are her children by Knowles and by Foot.
The executor is not entitled to receive the pension as the legal representative

of the widow, for distribution, according to the will ; nor does it belong to him
in any manner. It must go to her children by Knowles and by Foot, as her
personal representatives.

J. R. P.

Regulations observed in paying navy pensions, f

Pension Office, May, 1840.

The agents for paying navy pensions are directed to observe the following

rules :

1st. The identity of the pensioner must be proved by the exhibition of his

certificate, and by his oath and signature, before a justice of the peace, or other

otficer duly qualified to administer oaths, in accordance with the subjoined form,

marked A.
2d. If application be made by, or on behalf of a widow, proof of her identity,

that she is still living, and has not intermarried, must be furnished according

to the form herewith, marked B.

3d. Payments to a guardian will be made on evidence that the child or chil-

dren are living, and that they are not over sixteen years of age ; and a certifi-

cate from the proper authority that he is, at the time, acting in that capacity,

agreeably to the annexed form, marked C.

4th. All pensions unclaimed for two years and upwards wiU, previous to

payment, be referred by the agent, with all the documents, to the Fourth

Auditor of the Treasury for investigation ; and, if found correct by the accounting

ofiicers, they will be returned to the agent for payment.

5th. No payments of pensions will be made for a less period than six months,

either by the agents or the Fourth Auditor, except in the first payments be-

coming due to pensioners, or where they shall die, or the pension expires,

previous to the time for the regular serai-annual payments.

J. L. EDWARDS,
Commissioner of Pensions.

State OF >
^^

county,
^

Be it known, that before me, a
* in and for the county

aforesaid, personally appeared (a) a (b) pensioner, and

JVbles to form A.

(*) Justice of the peace, or other oiEcer, as the case may be.

\a\ Name of the pensioner.

(6) Aauy or privaXttr, as the case may be.
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made oath in due form of law that he is the identical (a) named in

an original certificate of pension, bearing date at the Navy Department, on the

day of , and signed by («) Secretary of the

Navy ; which certificate he exhibited to me, and by which it appears that he

is entitled to a pension of dollars per month.
(d)

Sworn and subscribed this day of

before me.
Justice of the Peace.

The above deposition must be signed by the deponent, and bear date not

more than thirty days anterior to the time of the semi-annual payment. ,

State of , >
^^^

county, ^

'

Be it known, that before me, a (a) in and for the county afore-

said, personally appeared (b) widow of (c) and
made oath in due form of law, that she is the identical (b) named
in an original certificate of pension, bearing date at the Navy Department, oa
the day , and signed by [d) Secretary of the

Navy ; which certificate she exhibited to me, and by which it appears that she

is entitled to a pension of dollars per month, and that she has not in-

termarried, but continues the widow of the above mentioned (c)

Sworn to and subscribed this day of , 18 , before me,

Justice of the Peace.

This affidavit must be signed by the deponent, and bear date not more than
thirty days anterior to the time of the semi-annual payment.

State op

Be it known, that before me, a {a) in and for the county afore-

said, personally appeared (6) guardian of (c) orphan

(c) Name of the Secretary who issued the certificate.

(d) Signature of the deponent.

J^otes toform B.

(o) Justice of the peace, or other officer, as the case may be.

(6) Name of the widow.
(c) Name of the deceased husband.
(d) Name of the Secretary who issued the certificate.

(e) Signature of the widow.

Mites to form C.

i) Justice of the peace, or other officer, as the case may be.

)) Name of the guardian.

;) Name of the child or children.
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child of (d) and made oath in due form of law, that he is the guar-
dian named in the accompanying certificate of guardianship ; that his said

wards are the children of (rf) referred to in an original certificate

of pension, bearing date at the Navy Department, on the day of
,

and signed by (e) Secretary of the Navy ; by which it appears

(/) entitled to a pension of dollars per month, and that

said child (g) still living, and not over sixteen years of age.

(A)

Sworn and subscribed this day of , 18 , belore me,

Justice of the Peace.

The failure to refiirn to duty after captivity viewed as desertion.

Pension Office, Jlugmt 31, 1840.

Sir : I have the honor to ask your opinion upon the following case :

, In April, 1776, Michael Mahoney, a native of Ireland, then residing in

Frederick county, Maryland, enhsted into the 7th regiment of the Maryland
line, and was taken prisoner on 22d August, 1776, in the battle on Staten

Island. After a detention of several months (he estimates it at nine months)
in the " sugar house" and " prison ship," he left the depot of prisoners, " by
choice, to go to Cape Breton to work the coal mines there, with fourteen others.

After reaching Cape Breton they were not permitted to leave the island till the

close of the war. There was no mihtary stationed there He received no pay
or wages for getting coal, &c. Provisions were regularly served out to the

prisoners," &c. After the war, he continued to reside in Nova Scotia to the

present time. As he voluntarily exchanged the situation of a prisoner of war
for that of an employee in the civil service of the enemy, he cannot claim for

captiviiy during such employment.
But the question which I have the honor to submit is, whether it be not such

an abandonment of his enlistment as to draw after it, like desertion, the forfei-

ture of all claims founded upon the merits of a previmis service.

The claimant is awaiting your decision upon this point, and it would confer

a great favor upon him to have the eailiest attention of the Department.

I have the honor to be, very respectfully, j'our obedient servant,

J. L. EDWARDS.
Hon. Joel R. Poinsett, Secretary of War.

The claimant having abandoned the service of the United States during the

war, and not having fulfilled his engagement, is not entitled to a pension.

J. R. P.

Pensions unclaimedforfourteen months payable at the Treasury Department.

Pension Office, ^iugust 30, 1842.

The act of the 6th April, 1838, which required that all pensions remaining

unclaimed for eight months should be paid at the Treasury Department, has

(d) Name of the deceased father.

f (e) Name of the Secretary who signed the certificate.

, (/) He, she, or they, is or are, asthe case may be.

(g) Is or are, as the case may be.

(A) Signature of the guardian.
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been repealed by the 3d section of the act of the 23d August, 1842, which is

in the following words :

" Sec. 3. And be it further enacted, That so much of an act, entitled ' An
act directing the transfer of money remaining unclaimed by certain pensioners,

and authorizing the payment of the same at the Treasury of the United States,'

approved April sixth, eighteen hundred and thirty-eight, as requires pensions

that may have remained unclaimed in the hands of pension agents for eight

months 'to be returned to the Treasury, be, and the same is hereby, repealed,

and that the time within which such pensions shall be returned to the Treasury

be, and the same is hereby, extended to fourteen months ; subject to all the

other restrictions and provisions contained in the said act."

For carrying into effect the provisions of the law above quoted, no new forms

have been prescribed. The agents have been directed to pay all pensions ex-

cept those unclaimed for fourteen months after they become due and payable.

Pensions unclaimed for that length of time are payable at the Treasury ; and

vouchers drawn lip according to the usual forms and sent to the third Auditor,

will be attended to.

If the pension be paid to an attorney, it is necessary that such attorney make
oath as required by law, and in the form prescribed by the circular from the

Second Comptroller's office of June 30, 1S33, that the power to receive the

pension was not given him by reason of any sale, transfer, or mortgage.

As no pension can be paid at the Treasury under the act of August 23, 1842,

unless the money has remained in the hands of a pension agent unclaimed for

fourteen months after it became due and payable, whenever application shall

be made to the accounting officers of the Treasury for the payment of a pen-

sion, a part only of which has been due and payable for that term of time will

be admitted and paid at the Treasury, and the balance will be payable by the

pension agent until that shall have remained unclaimed from such agent for the

term of fourteen months after it became payable.

J. L. EDWARDS, Commissioner of Pensions.

Second marriage no bar to a claim under the net of July 7, 1838, if the claimant

he a widow at the time of her application.

Pension Office, J^'ovember 14, 1842.

Sir : I have the honor to enclose herewith the declaration of Mary Button,

who claims a pension under the act of 7th July, 1838, and the act supplement-

ary thereto of 23d August last, for the services of her first husband, Jonathan

Hale, with a letter from Jesse Charlton, esq., appealing from the decision of

this office. Her claim was rejected upon the giound that she was not a widow
at the date of the passage of the act of 7th Jidy, 1838.

The act of 7th July, 1838, it is admitted, required that a claimant should

be, at the date of its passage, the widow of the officer or soldier who rendered

the service. The act of 23d August last, as originally reported, consisted of

two sections, viz : 1. Declaring that the marriage of the widow after the death

of her husband, for whose services she claims, shaU be no bar to the claim of

such widow, " she being a widow at the time she makes application for a pen-

sion." 2d. Declaring that the widows of such officers and soldiers as have

died since the passage of the acts of 4th July, 1836, and 7th July, 1838, and the

widows of such as shall hereafter die, shall be entitled to pensions under those

acts, respectively, they being otherwise entitled thereto, and widows at the time

-application for a pension is made.



It is apparent from the first section, which constitutes the new law, that its

object was to place those widows of revolutionary men who had married a
second time upon the same, and no better footing, under the act of 7th July,

1838, than those who were originally embraced by its provisions, viz., widows
of the soldiers who rendered the service. If the construction contended for

be given to the clause, the benefit of the act of 7th July, 1838, would be ex-

tended to those who, claiming for the services of their first husbands, became
the widows of the second subsequently to the passage of the act, and withheld
from those who, having married revolutionary soldiers, became the widows of

such soldiers subsequently to the passage of the act. If the words " she being

a "widow at the time she makes application for a pension" had not been in-

troduced, the section would have accorded the pension which the military mer-
it of the first husband might claim under the act of the 7th June, 1832, to

the feme covert of a second marriage : and if this pension were allowed as

claimed, it would be computed for five years from 4th March, 1836, to 4th

March, 1841, during four years and six months of which she was not a widow.
This construction of the act of 23d August last is not only borne out by its

phraseology, and the provisions of the original act, but the second section,

which provided, in totidem verlns, for such cases as the present, and was
stricken out by the Senate.

I have the honor to be, very respectfully, your obedient servant,

J. L. EDWARDS, Commissioner of Pensions.

Hon. John C. Spencer,
Secretary of War.

I must differ from the Commissioner of Pensions in his construction of the

act of August 23, 1842. The act of 1838 provided for those who were widows
at the time of its passage ; that is, it excluded those who were married at that

time. Now, the act of 1842 declares that the marriage of a widow (at any time)

after the death of the soldier, shall not be a bar to her claim for a pension. It,

therefore, in terms, repeals the provision of the act of 1838, referred to.

I do not perceive how this construction will " withhold from those who,
having married revolutionary soldiers, became the widows of such soldiers sub-

sequently to the passage of the act ;" on the contrary, the construction I give

embraces them, and it is the only one that will include them. I cannot doubt

the meaning of the sections. The second clause, as reported, embraced a par-

ticular class, who were already provided for by the first section, and it was
needlpss. I think the claimant is entitled to her pension.

J. C. SPENCER.
November 17, 1842.

Benefits of the joint resolution of August 16, 1842, extended to those widows
only who were then living.

Pension Office, February 4, 1843.

Sir: In obedience to your orders, I have to submit the following report upon
the appeal of Mr. Colton, in the cases of Elizabeth Wilcox, Betty Lacy, and
Susannah Osborne. The above widows were allowed pensions under the act

of 7th July, 1838, and as their husbands had drawn pensions to a date subse-

quently to the 4th of March, 1836, their pensions commenced the day the

pensions of their respective husbands terminated. By the joint resolution of

the 16th of August, a full five years' pension is accorded, under the act of 7th
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July, 1838, to all widows of revolutionary soldiers whose marriage toolc place

before 1794, without regard to the pensions which their husbands may have

^eceived. The above widows died before the extension of the act by that re-

solution, and the claims of their children to the arrears due un^er that exten-

sion have been rejected, upon the ground that their claims were fully adjusted

under existing laws in their lifetime ; and that, having died before the exten-

sion of the act, no right was vested, by that resolution, in deceased widows,

which the children may assert and enjoy. From that decision Mr. Colton

makes his appeal.

Mr. Colton is mistaken in supposing that the widows of revolutionary men,
who died subsequently to the passage of the act of the 7th July, 1838, have
been allowed pensions before the passage of the joint resolution of the 16th of

August last.

In the case of Abigail Tracy, deceased, the amount was allowed by the mis-

take of the clerk who examined the claim. In his anxiety to despatch a great

deal of business, he overlooked the date of the widow's death.

I have the honor to be, very respectfully, your obedient servant,

J. L. EDWARDS.
Hon. John C. Spencer,

Secretary af War.

I concur in the construction given by the Commissioner of Pensions to the

joint resolution of 16th August, 1842. That resolution, although negative in

its terms, is affirmative in its operation, and removed an impediment which
prevented widows, then living, from receiving pensions in cases where their

husbands had died after 1832, and it could apply only to those then living; the

pensions to widows being always intended for their own personal benefit.

J. C. SPENCER.
February 6, 1843.

Surgeons, under act of 1th June, 1832, entitled to the highest rate of pension,

according to length of service.

Pension Office, March 15, 1843.

Sir: The application of Mercy Richardson, to be allowed a pension of six

hundred dollars per annum, under the act of 4th July, 1836, for the service of

her late husband, as surgeon, has been examined and disallowed.

The rate of pension to which surgeons are entitled under the act of 7th

June, 1832, presented a question of some difficulty, and was at one time estab-

lisljed at six hundred dollars per annum ; but at a subsequent time it was de-

cided by the Attorney General that the proper allowance was four hundred and
eighty dollars per annum. To that decision the practice of this office has uni-

formly adhered ; and, upon a late appeal, it has again received the sanction of

the Secretary of this Department.
I am, very respectfully, your obedient servant,

J. L. EDWARDS.
Alexander Rat, Esq., Present.

Although the opinion of the Attorney General, referred to by the Commis-
sioner of Pensions, had reference only to the cases of surgeons, it applied as

well to others involving the same principles, such as those of Major Popham,
Mr. Duponceau, and others, both of the staff and line, and of the staff only

;
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and as in those cases the principle of that opinion has been departed from, and
pensions have been granted according to the pay in the staff, those of surgeons j

should be placed upon the same footing. The increase of pension asked for in

this case is therefore granted.

J. M. PORTER. I

War Department JVovember 14, 1843. ,;

Desertian forfeits all right to a pention.

Pension Office, June 27, 1843.

Sir. On the 1st of March last, an act was passed granting to Mary Williams

a p^ension equal to what her husband, Jacob Williams, would have been en-

titled for his revolutionary services had he been Uving on the 7th June, 1832.

It appears, from an examination of the muster rolls, that her husband deserted

the service in 1782, and never returned to the armj-. By that act he forfeited

all claim to bounty land, pay, pension, and everj- gratuit}' whatever. If, there-

fore, he had been living on the 7th June, 1832, he would not have received

any pension. The question is respectfully submitted, whether I shall issue a

certificate of pension for your signature or not. It appears to me that the law
cannot be executed, consistentl}- with the uniform practice under the Revolu-

tionary Pension laws.

I have the honor to be, very respectfully, your obedient servant,

J. L. EDWARDS.
Hon. James M. Porter,

Secretary of War.

Concurring in the views taken by the Commissioner of Pensions, I do not

think she can be placed on the pension roll.

J. M. PORTER.
War Department, June 27, 1843.

A widow may receive a pension for the service of two husbands, but is not entitled

to two pensions for the same time.

Pension Office, J^ovember 25, 1843.

Sir : In the case of Catharine Hartshorn, deceased, referred to in the en-

closed letter, I have the honor to inform you that she was pensioned under the

act of July 7, 1838, and was not, therefore, entitled to a pension under the act

of July 4, 1836. The Attorney General's opinion is, that no one can receive

the benefits of both those laws. I would respectfully refer you to his opinion,

•which will be found on pages 1206 and 1207, published in executive document

No. 123, House of Representatives, 26th Congress, 2d session.

I have'the honor to be, very respectfully, your obedieat servant,

J. L. EDWARDS.
Hon. James M. Porter,

Secretary of War.

As determined by the Attorney General, two pensions at the same time can-

not be allowed to the same individual; but if the services of Mrs. Hartshorn's

first husband (Norris) are such as entitled her to a pension under the act of 1836,

had she first applied under that act, it should be allowed—the amount she has
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received under the act of 1838, being considered as so much on account of the

pension under the act of 1836, and to be deducted in paying that pension.

J. M. PORTER.
War Department, Decemher 13, 1843.

Surgeons entitled to only infantry captain's pay, wider act of Wth May, 1828.

Pension Office, February 13, 1844.

Sir: I herewith return the paper from Mr. Green, which was referred to this

office.

The letter from the Secretary of the Treasury to the War Department, in

relation to the pensions of Surgeons under the act of 1828, (a copy of which
is enclosed,) wiU show why they were paid at no higher rate than four hundred
and eighty dollars per annum by the Treasury Department.
The act of 1828 embraces the cases of those officers only who were promised

half pay under the resolution of Congress of the 21st of October, 1780 ; and it

furthermore declares that no officer shall be entitled to receive a larger sum
than the fuU pay of a captain in the line. No staff officer, except a surgeon,

for staff service merely, was ever entitled to half pay or commutation, and no
officer but a surgeon, for staff service, was ever entitled to a pension under the

law of 1828. The army commissioner, at the close of the war, adjusted the

claims of the officers of the medical staff, and allowed them the same amount
of commutation that was allowed to captains of infantry. The act of 1828
gave to each surviving officer who had received commutation the same rate per
month at which he was paid his commutation. If some officers are allowed a

higher pension, under the act of 1832, than they are entitled to under the law
of 1828, it does not follow that surgeons can draw as much xmder one law as

under the other. Under the law of 1828, a lieutenant, for his services as ad-

jutant and lieutenant, receives only lieutenant's pay—three hundred and twen-
ty dollars per annum ; but under the law of 1832, if he served two years as

adjutant, he receives four hundred and eighty dollars per annum.
The difference between the two acts is, that the act of 1828 allows for ser-

vices in the line oply, whereas the act of 1832 allows for staff service where
the claimant performs such service.

The War Department, in fixing upon some rate of compensation, in settling

the commutation claims of surgeons, rated them as captains of infantry. As
such they were paid ; and if the acts of the old Congress, which are referred

to in the act of 1828, are to be considered any guide in settling claims under
the law of 1828, then they cannot be paid more than what an infantry captain

receives.

I have the honor to be, very respectfully, your obedient servant,

J. L. EDWARDS.
Hon. James M. Porter,

Secretary of War.

The decision of the claims of the act of 1828 having been made long since,

it will not be right to disturb them. The decision of the Commissioner of Pen-
sions in Dr. Watrous's case is confirmed, and will govern analogous cases.

J. M. PORTER.
War Department, February 17, 1844.



Copy of the letter referred to in the Commissioner''s letter of the \Zth of Febru-

ary, 1844.

Treasury Department,
October 22, 1834.

Sir: In answer to the inquiry contained in Mr. Edwards's letter of the 17th

instant, I have the honor to inform you that, by the resolves of the old Con-
gress, surgeons were promised "the half pay of a captain," and that in the

settlement made with them under those resolves, at the close of the war, their

half pay was reckoned at the half pay of a captain of infantry, and the certifi-

cates which were issued to them, imder the resolves granting commutation in

lieu of half pay, were for five years full pay as captains of infantry.

In determining the amount to be allowed to surgeons claiming the benefits

of the act of the 15th of May, 182S, the Department was guided by the con-

struction which was found to have been practically given, and they were ac-

cordingly allowed the fullfpay of captains of infantry.

I have the honor to be, very respectfully, your obedient servant,

LEVI WOODBURY,
Secretary of the Treasury.

The Hon. Lewis Cass,
Secretary of War.

Rules relative to act of idth April, 1844.

Pension Office, May 1, 1844.

Sir : I have the honor to enclose herewith a copy of the act of April 30th,

1844, making appropriations for the payment of pensions, &c., and respect-

fully ask your opinion and direction on the following points

:

The law of July the 7th, 1838, and the amendatory act of August 23d,

1842, gave the widow a pension from the 4th of March, 1886, to the 4th of

March, 1841, notwithstanding the husband might, at the same period, have
drawn a pension; but the act of April, 1844, prohibits the widow from draw-

ing a pension for the same period during which her husband received his pen-
sion. The following questions arise: ;; .

"
1. If the husband was a pensioner, and died at any time between the 4th

March, 1836, and the 4th March, 1S41, is not the widow entitled to that por-

tion of the five years' pansion which accrued between the day of his death,

when his pension ceased, and the 4th of March, 1841?

2. If the husband died at any time between the 4th of March, 1841, and
the 3d of March, 1S43, is the widow entitled to the benefit of the law of

March 3, 1843, which allows one year's pension to all those widows who were
entitled to the benefits of the acts of July 7, 1838, and August 23d, 1842?_"':r

3. Does not the act of April, 1844, operate on all claims filed in the office

prior to the passage of the act, as well as to all subsequent cases?

I have the honor to be, very respectfully.

Your obedient servant,

J. L. EDWARDS.
Hon. William Wilkins,

Secretary of War.

The three questions numbered 1, 2, and 3, within presented to me, I an-

swer in the afcmative.

WM. WILKINS.
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Rank of an officer depe-ndant on his commission, and halfpay dependant on his '

rank.

War Department, .

June 15, 1844. "J

The casefe of Peter Moore and Samuel B. Green—appeals from the decisions

of Col. Edwards, Commissioner of Pensions. ,

The decisions of those two cases turn upon the same documents. i

Both officers belonged to Col. Crockett's Virginia regiment during the war I

of the Revolution.

Peter Moore has been recognised as having been a lieutenant, but it is al- 1

leged he was a captain. .
,

Samuel B. Green is acknowledged to have been an ensign, but it is concluded :,

he was a lieutenant. *
|

Against those claims there have been decisions made by my predecessors
j

in office. By those decisions I am bound. I can discover no new evidence to
j

change, in any essential way, the characters of the two cases.

I have no doubt, after an inspection of the two reports—the one by Col. ,

Crockett, and the other by the " board of officers"—that Mr. Moore was en-
\

titled to be promoted to a captaincy, and Mr. Green to a lieutenancy, but they

never were so promoted. The amount of " half pay" depends on the rank of

the officer, and that rank depends on the commission. I confess it would be
otherwise, if -the very ingenious argument of the Hon. Mr. Davis should pre-

vail—that a military commission descends upon the next in rank, by operation
;

of law, as land descends vpon the heir on the death of the ancestor. In this way, '

the officer, instead of a commission, wou^d have to csrry about him the statute ;

law of Virginia and the rules of descent of military commissions. The actual '.

possession of the commission is the one and the essential thing; but the mere i

claim to it is a very difierent matter, and cannot be overlooked in the adminis-
j

tration of our pension laws.

The documentary paper, the report of " a board of officers," without date, I

and filed (without date, too,) by " Wm. H. CabeU, executor of Col. Read,"
]

I am willing to consider as authentic.
;

It is no evidence of the promotions having been made, or that commissions '

had issued, or that Moore and Green ever performed the duties belonging to the

rank they now claim. It aftbrds evidence to the contrary; because it expressly i

declares the object of the board to have been to " examine into the claims of !

the officers," &c. It recommends that " the regiment should be continued fnH -.

to that number by promotion of the officers." It in fact recommends the^o-
motions then to be made, which should have been made before. But there is

']

no evidence that they were then made; for this report, so far from being con-
sidered ^sfinal, and as making the promotions, is marked or endorsed " In '

council, April 4th, 1782, referred io the commissioner of war." There this I

particular piece of documentary evidence ends, and the date of the reference,
'

too, is after the disbanding of Crockett's regiment. There is no evidence that i

the recommendation of the board of officers was ever carried out. The justice -

intended to be rendered to those officers they never obtained. Instead of a .

confirmation of the report, and the issuing of the commissions, the matter was i

'^referredto the commissioner of war."
]

Now, let us examine the other document, the " hst of officers of the regiment,
as they now (then) stand on 22d December, 1781."

;

This list is arranged in columns, and carries out the promotions of the officers.

Upon this paper Peter Moore is marked in '76, and commences as a private,

and is carried out as supernumerary ensign; and Samuel B. Green is also carried



128

out in the last column as a supernumerary endgn. It cannot be argued that

this return of Colonel Crockett does not undertake to give the promoticms
of the officers named upon it; for, in many cases, it gives the promotions re-

gularly marked in the columns. For instance. Colonel Crockett himself, in

the first column, is marked " a private" in 1774, and his regular promotions
carried out, and in the proper column he is stated to be a " lieutenant colo-

nel." So of George Walls, William Cherry, Benjamin Kinley, John Kerney,
&c. This last person commences as a private, and his promotions are carried

out to a captaincy. Now, had Moore and Green been actually promoted, their

advancement in rank would, like the others, have been carried out in the co-

lumns of this list.

Further. At the foot of this list there is a memorandum, dated on "June 17,

1782," signed by Colonel Crockett, which says, "the above mentioned subaltern

officers were all entitled to,promotion, agreeably to an arrangement lodged in the

war office at Richmond." This "arrangement" must be the report of the

"board of officers," to which I have alluded, which did not make the promo-
tions, but merely stated "the claims to promotions," which were re/wrerf to the

war office.

This "arrangement," or report of the board of officers, is without date; but I

presume it must have been made at some time between the "2d September,
1781," the last date mentioned on it, and the 17th of June, 1782, the date of

Colonel Crockett's memorandum at the foot of his return.

It appears, upon the face of Colonel Crockett's list of officers of his regiment,

that the State of Virginia, like all other States, pursued the uniform practice of

issmng commissions to her o^ceis; and, of course, whatever ma^ have been
the right or admitted claim of the officer to higher promotion, in the absence

of the commission, we are to presume that the admitted claim was never

satisfied, and the rank never bestowed. The early laws of Virginia, referred to

by the friends of the claimants, do not dispense with the commission. They
merely declare who shall be entitled io promotion—how vacancies shall be filled;

that there shall be regular advancement, &c., !s.c. The rule of promotion can-

not stand in the place of the actual promotions, &c. There might be very many
reasons and obstacles in the way of carrying out and executing the rule, and
granting the commission and increased rank.

The State of Virginia appears to have taken the claims of her two citizens to

promotion as the actual promotion itself, and adjusted the half pay upon equit-

able and liberal considerations. By such considerations, I regret to be obliged

to say, we cannot be governed. In the adjustment of the claim, we are com-
pelled to be guided by the actual commissioned rank of the officer, and not by
the consideration that he was "entitled" to a rank which his State never be-

stowed upon him.

I am bound by the previous decisions of the Department, which must stand

in affirmance of the judgment of the Pension bureau.

WM. WILKINS.
June 15, 1844.

Act of June 17, 1844, a continuation of act ofid March, 1843.

My construction of the act of Congress of June 17, 1844, entitled "An act

to continue the pensions of certain widows," is such, that, in the case of the i

death of a widow between the 4th of March, 1844, and the 17th of June, t
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1844. The effect of this act is to continue, without intermission, the law of

1843.

WM. WILKINS.
War Office, June 20, 1844.

Rules ofevidence under the act ofJune 17, 1844.

Pension Office, June 25, 1844.

In order to carry into effect the act of June 17, 1844, entitled "An act to

continue the pensions of certain widows," those persons who have been pen-
sioned under the law of MJirch 3, 1843, will not be required to send a new
declaration to this office. They will merely apply to the agent for paying pen-
sions at the place where they have heretofore been paid, and comply with the

instructions from the office of the Second Comptroller, a copy of which is sub-

joined.

Many persons, however, will be entitled to pensions under the act of June
17, 1844, who have not been, or cannot be, pensioned under the acts of July

7, 1838, and March 3, 1843, by reason of the proviso in the act of April 30,

1844, entitled "An act making appropriations for the payment of revolution-

ary and other pensioners of the United States for the fiscal year ending on the

30th June, one thousand eight hundred and forty-five," which declares "that
no pension shall be hereafter granted to a widow for the same time that her
husband received one." In all cases in which the husband was a pensioner,

the widow's pension will commence on the day of his death, unless he died be-

fore the 4th of March, 1836, or between the 4th of March, 1841, and the 4th
of March, 1843. If he died between the two last dates, the widow's pension
will begin on the 4th of March, 1843; and if he died previous to March 4, 1836,
the widow will be entitled to the whole of the pension allowed under the acts

of 1838, 1843, and 1844, as if the act of April, 1844, had not passed.

No person can be pensioned under either of the aforementioned acts, who
has not produced such proof as the regulations point out for claimants under
the law of July 7, 1838; and every applicant will be careful in her declaration

to set forth the particular law under which she claims.

J. L. EDWARDS,
Commissiofter of Pensions.

j1 pensioner is not excludedfrom halfpay under the act of July 5, 1832,

Department of War, July 6, 1844.

Sir: Upon a full.examination of the cases of Captain Thomas Minor's and
Lieutenant Elliott Rucker's legal representatives, for half pay as officers in the

Virginia State line, under the act of 5th July, 1832, and the laws affecting the

same, I have come to the decision that, in the adjustment of claims under said

act of 5th July, 1832, no deductions should be made for any sums received by
officers (or their widows or children) under the act of 15th May, 1828, or un-
der the act of 7th of June, 1832. It is my opinion, therefore, that the certifi-

cate issued on the 20th April last, in favor of the administrator of Elliott Rucker,
deceased, which was cancelled, should be reissued, and the amount therein

certified to be due should be allowed; and I authorize you to issue a certificate

accordingly.

9
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The law of the 5th July, 1832, makes no allusion whatever to any pension,

nor does it exclude from its provisions any one who may be in the receipt of a

pension from the United States.

I am, respectfully, your obedient servant,

WM. WILKINS,
Secretary of War.

To the Commissioner of Pensions.

The pension due a widow can in no case go to the executor or administrator, if

there be a child or children.

War Department, July 18, 1844.
j

The poUcy of the act of Congress of the 7th of June, 1832, and of other pefi- i

sion laws, appears to be to keep from creditors, and from the seizure of the

law, in any way, the gratuities or pensions conferred upon revolutionary offi-

cers and soldiers. The office practice of this department adopts and pursues J

the same policy. I

The 4th section of the act of June 7, 1832, provides especially for the par-
j

ticular case therein stated. 'It goes no further than to mention the particular I

instance in which the widow is to receive d.fraction of a semi-annual payment.
The law makes no such provision, nor any provision at all for the instance

j

when the revolutionary pensioner dies, having neglected or omitted to claim ':

and receive his pension for one full period of six months, or for a longer time,

say for two years. This case is not met by the opinion of Mr. Attorney Gen- i

eral Butler, given on the 28th of February, 1834. He confines that opinion to I

the question of right to the fractions of the pension, provided for by the 4th
j

section of the law of 1832.
'

Captain Crawford, having received his pension under the act of 1828, died I

6th of March, 1833, and left a widow and two children. His last semi-annual

payment fell due 4th of March, 1833. In this case the widow was entitled to ,

the proportionate amount of pay "which accrued" for the two days "between
j

the last preceding semi-annual pay days" and the death of her husband. '

But Mr. Crawford had omitted to claim—because his claim was a doubtful j

one—his pension for two years previous to his death, as a staff officer, under
\

the act of June, 1832, to which he was entitled by the construction given to

the law by Mr. Secretary Spencer. These two full years were in arrear, be-

sides the ix'Amo fraction which was due and payable to his widow.
Mrs. Crawford, the widow, died on the 21st of May, 1839, never having

claimed the pension omitted to have attracted the attention of her husband.
|

His two children still survive.
^

Now, the question involved is, to whom is the two years' unclaimed pension

payable ?

In the paper submitted to me, dated the 1st of May, 1844, by Mr. Edwards, ,

he states the practice to be to pay the amount to the executors or administra- !

tors of the widow, and not to the children; and that this practice is founded on
the opinion of Mr. Butler, already referred to. I do not think that opinion jus- (

tifies the practice. It is an opinion having reference to the particular case of a i

fraction of pension, as provided for in the 4th section of the law of 1832. It .

does not decide or give a rule in the present case; nor do I know that this par-
|

ticular case has been decided by any professional opinion.
I

The present sum due, not being ^ fraction, and never having been claimed by

the widow in her life, should, in my opinion, go to the children of the revolu-



131

tionary officer—the children of the man who performed the patriotic services

—

and not to the executors or administrators of the widow. This would, by legal

process or proceedings, give the gratuity to her creditors, put it into the hands
of strangers, and take it out of the family of the revolutionary patriot.

To show how unjust it would be to the children of a revolutionary officer to

pay the arrears of his pension, in the present instance, to the executors or ad-
ministrators of his second wife, let us look at it in one or two aspects.

In giving the arrears of the pension as assets of her estate, you apply them
to the payment of her debts, whilst they are admitted not to be liable for the
payment of the debts of the pensioner himself; and if she has no debts to pay,
these assets would be distributed among her children, to the exclusion of those
of her husband, who rendered the public services, the very consideration of his

country's donation.

Again: Suppose the widow never had borne children to the revolutionary

pensioner, but had given children to another husband; if the arrears are made
assets in the hands of her executors or administrators, they would then pass
and be paid over to the heirs of a stranger, probably the inhabitant of a foreign

country during our revolutionary contest.

But all question about the arrears of pensions seems to be explicitly disposed

of by Congress, in the enactment to be found in the 2d section of the act of 2d
March, 1829. It is therein expressly declared that, in case of the death of the

widow, "the arrears of pension due to the pensioner at the time of his death"
shall be paid to his children, and those arrears can only go into the hands of
executors or administrators in the cases where there are neither widow nor
children.

WM. WILKINS.
To Mr. Edwards,

Commissioner of Pensions.

Rule respecting the amputation of a pensioner''s liinb.

War DEPARTiiENT, August 28, 1845.

The practice of the department to commence the increase of an invalid pen-
sion on the day when proof is made of an increase of disability is very proper,

and is in conformity with the principles laid down in the invalid pension laws^
and the reason of the law is, that it is presumed in all cases that the claimant
will perfect his proof as soon as his disability is so increased as to render it

proper to ask for an augmentation of his stipend. But in a case where it is

very obvious that the pensioner has suffered an amputation of a limb from a
wound received in battle, and has, by reason of his helpless condition, arising

from the loss of his limb, delayed his application, it is only just, and entirely

consistent with the humane policy of the laws and a liberal construction of the

same, that he should receive the pension, at the increased rate, from the time
when the amputation took place. Let this be the rule, therefore, in future, in

every case where a pensioner has, after being pensioned, suffered the loss of a

limb on account of a wound while in the line of his duty as a soldier, receive

the benefit of his increased pension from the time when the amputation was
made.

W. L. MARCY.
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Becision of the Secretary of War in the case of Elizabeth Cragie, deceased.

The law of 1840, chapter 17th, authorizes the payment to administrators and
executors only in cases where there are children or a child; and then only to

them as trustees, not as executors or administrators, for the purpose of being
assets in their hands. There being no child or children of the deceased, in

this case, the payment cannot be made to an executor.

W. L. MARCY,
April 21, 1845. Secretary of War.

Rules to be observed in drawing moneyfrom pension agents. i

Treasury Department,
\

Second Comptroller's Office, September 1, 1846. \

The following instructions and forms, for keeping and stating accounts for :

settlement at the treasury, are prescribed to pension agents agreeably to a >

provision of the 9th section of "An act to provide for the prompt settlement

of public accounts," approved March 3, 1817.
!

Recent acts of Congress, on the subject of revolutionary and other pension- \

ers, rendered necessary a revision of the instructions and forms heretofore is- i

sued from this office on that subject; in doing which, care has been taken to j

bring together the detached forms and instructions, which have been prescribed

at different times, as occasion required, arranged in their proper order, altered

to conform to existing laws, and so modified as to simplify the vouchers as far

as a proper regard to the safety of the treasury and the interest of the pen-
sioners will admit.

They are intended to supersede all former instructions issued on the same
subject, and are now officially communicated for your guide on the subject-

matter of them, after the first day of January, 1847.

Pensioners under the War Department.

The following order will be observed in the several documents composing the

voucher, viz:

1st. When application is made for the payment of a pension, the first thing

that seems necessary is, that the identity of the person, in whose behalf the

pension is claimed, should be established. This must be done agreeably to the

subjoined form, marked A; and for widows pensioned by the War Department,
agreeably to form, marked E.

2d. Under the provisions of the acts of 6th April, 1838, and 23d August,
1842, where a pension has remained unclaimed, by any pensioner, for the term
oi fourteen months after the same became due and payable, it cannot be paid

by the pension agent, but application therefor must be made to the treasury of

the United States through the Third Auditor, if the pension certificate issued

from the War Department, and through the Fourth Auditor, if it issued from
the Navy Department. The ilsual vouchers will suffice, with the exception
that additional proof of the identity of the pensioner will be required, according
to form marked B. Each pension agent, immediately on the expiration of four-

teen months, subsequent to each semi-annual payment will certify to the office

of the Second Comptroller a correct list, containing the name, rank, rate of
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pension, amount due, and time of last payment of each pensioner remaining
unpaid on the roll of his agency, whose pension has been due and payable for

the term of fourteen months prior to the date of such certificate. When, how-
ever, a new pensioner is placed on the roll, or an old pension is renewed,
the fourteen months commences, running from thfe semi-annual payment next
after the date of his, or her, pension certificate, and not from the commence-
ment or renewal of the pension.

3d. When an attorney shall make application for a pension, be the rank of
the pensioner what it may, he must deposite with you a power of attorney in

his favor, duly acknowledged, and dated on or subsequent to the day on which
the pension claimed became due, and within ninety days of the time of his ap-

plying for payment, and also his own affidavit that said power was not given
him by reason of any sale, transfer, or mortgage of said pension; and the exe-
cution of the power must be in the presence of at least one witness, other than
the magistrate before whom it is acknowledged. These papers must be made
out in strict conformity to the subjoined form, marked C.

4th. In all cases of payments upon a power of attorney, the justice of the
peace or magistrate before whom the power is executed, must have lodged with
the agent the certificate of the clerk of some court of record, under seal of

the court, that he is legally authorized to act as such; aud also a paper bearing

his proper signature, certified to be such by the clerk of some court of record.

5th. It is advisable, and is so recommended, that pension agents procure
and place in a book the signatures and seals of clerks of the different courts

within their agency, who may be authorized to certify as to powers, the better

to detect, by comparison of the signatures and seals, impositions that miy be
attempted.

6th. Under the provisions of the acts of 2d March, 1829, and 29th June,
1840, in case of the death of any pensioner, the arrears of pension due to him
at the time of his death must be paid

—

I. " To the widow of the deceased pensioner, or to her attorney,'' proving
herself to be such before a court of record.

II. If there be no widow, then to the executor or administrator on the estate

of such pensioner, for the sole and e:^clusive benefit of the children, to be by
him distributed among them in equal shares ; and the law of 1840 declares that

the arrears of pension " shall not be considered a part of the assets of said es-

tate, nor liable to be applied to the payment of the debts of said estate in 'any

case whatever.

"

III. In case of the death of any pensioner who is a widow leaving children,

tlie amount of pension due at the time of her death must be paid to the ex-

ecutor or administrator for the benefit of her children, as directed in the fore-

going paragraph.
' IV. In case of the death of any pensioner, whether male or female, leaving

children, the amount of pension may be paid to any one or each of them, as

they may prefer, without the intervention of an administrator. If one of the

children is selected to receive the amount due, he, or she, must produce a

power of attorney from the others for that purpose, duly authenticated. The
oath of identity for the widow, or child, of a deceased pensioner must be
according to form, marked F ; and when they appoint an attorney, the power
of attorney must be according to form, marked G.

V. If there be no widow, child, or children, then the amount due such pen-
sioner at the time of his death must be paid to the legal representatives of the

decedent.

VI. When an executor or administrator shall apply for the pension due to a

deceased person, he must deposite with you a certificate of the clerk of the
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court, judge of probate, register of wills, ordinary or surrogate, (as the case

may be,) stating that he is duly authorized to act in that capacity on the estate .

of the deceased pensioner, and, if a male, that it has been proved to his satis- \

faction that there is no widow of the said pensioner living. >

7th. Ill all cases of payments being made of moneys due a deceased pen- •

sioner, the original pension certificate must be -surrendered, as evidence of the
'

identity of the person to whom the pension claimed was due, or other substan-

tial evidence of such identity must be produced in case such certificate cannot i

be obtained for surrendry, and that due search and inquiry have been made for
;

said certificate and that it cannot be found. The date of said pensioner's death
must be proved before a court of record.

8th. A certificate of the facts proved must be obtained from the clerk of the '

court. It is not necessary for the clerk to give the evidence in detail, but only
\

to state the facts that have been proved, and certify, under his seal of office, <

that the testimony adduced was satisfactory to the court, according to form
j

marked H ; and in case a pension certificate is illegally withheld from a pen-
j

sioner, he (or she, as the case may be) must produce evidence of identity and
|

the facts, agreeably to form marked I.
j

9th. When a pensioner is placed under guardianship, the guardian applying i

for a pension must, in addition to the evidence of the pensioner's identity, de-

posite with you a certificate from the proper authority, that he is, at that time,
\

acting in that capacity, and also satisfactory evidence that his ward was living

at the date the pension claimed became due. The identity of the pensioner in
]

such cases must be established under the form herewith, marked D. '

10th. For all payments made by you duplicate receipts must be taken,

(agreeably to subjoined form, marked K,)one of which you will forward, with
i

your quarterly accounts, to the Third Auditor of the Treasury for pensions under
|

the War Department, and to the Fourth Auditor for pensions under the Navy
!

Department ; and in all cases where a pensioner or attorney makes a mark from
|

inability to write his name, there must be a witness thereto, otherwise such
j

receipt, or voucher, will not be admitted at the treasury.
I

J^ole.—By the second section of " An act making appropriations for the payment of the revo-
|

lutionary and other pensioners of the United States," approved February 22d, 1840, pension
j

agents are authorized to administer all oaths i-equired to be administered to pensioners, attorneys :

of pensioners, or others, in the course of the preparation of papers for the payment of pensions ':

und^ any of the laws of Congress ; and to charge and receive the same compensation tlierefor
'

as the laws of the State in which the agent is located allow to magistrates for similar services.
]

State of , )

county,
)

Be it known, that before me, a

in and for the county aforesaid, duly authorized by law to administer
oaths, personally appeared and made
oath in due form of law, that he is the identical person named in an original

certificate in his possession, of which (I certify) the following is a true copy :

(Here insert a copy of /ii$ certificate of pension.)

that he now resides in , and has resided there for

the space of years past : and that previous thereto he resided in
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; and that he has not been employed, or
j

paid, in the army, navy, or marine service of the United States from the 'j

day of to

Sworn and subscribed this
,

day of ^' 18
!

before me.
j

JVbtc.—The above deposition must be signed by tlie deponent.

Where the pension has been increased, since the certificate has been given, the magistrate will
j

note that fact.
j

In the case of a revolutionary pensioner, the part of the above form which requires the pen-
j

sioner to depose that "he has not been employed, or paid, &c." is not required. The law of
_ .;

April 30, 1844, forbids the payment of an invalid pension to any person while in either of the '
"

military services, '
' unless the disability, for which the pension was granted, be such as to have

i

occasioned his employment in a lower grade." !

State of

county of

18

I, , a magistrate in the county above

named, do hereby certify that I have the most satisfactory evidence,* viz:

that , who has this day appeared before me
to take the oath of identity, is the identical person named in the pension certi-

ficate, which he has exhibited before me, numbered , and bearing

date at the War Office, the day of ,18 ;

and signed by , Secretary of War.

Given under my hand, at on the day and year

above written. J. P.

State op ,

)

> ss'.

county, 3

I, , clerk of the

court, of the county and State aforesaid, do hereby certify that

is a justice of the peace, in and for said county, duly

commissioned and qualified; that his commission was dated on the

day of , 18 , and will expire on

the day of , 18 , and that his signature above written

is genuine.

[l. s.l Given under my hand and the seal of said county, this

day of , 18 .

Clerk.

* Here state what the evidence is ; whether personal knowledge, or the affidavits of respect-

able persons, giving their names.

jfote.—Where the pensioner is personally known to the agent, and he will certify to his iden-

tity, the above form (B) may be dispensed with.
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C.

Know all men by these presents, that I, , of
(a) pensioner of the United States, do hereby constitute

and appoint my true and lawful attorney, for me, and in my
name, to receive from the agent of the United States for paying pensions in

, State of , my pension from the
day of 18 , to the day of , 18 .

Witness my hand and seal, this day of , 18 .

Sealed and delivered
}

in presence of ^

[L. S.]

State of , )

county, \ '

Be it known, that on the of , 18 , before

the subscriber, a in and for said county, duly au-

thorized by law to administer oaths, personally appeared ,

above named, and acknowledged the foregoing power of attorney to be his

act and deed. In testimony whereof, I have hereunto set my hand the day

and year last above mentioned.

State of ,

>

county, \ '

Be it known, that on the day of , IS , be-

fore me, a in and for said county, duly authorized by law

to administer oaths, personally appeared \ , the attorney

named in the foregoing power of attorney, and made oath that he has no inter-

est whatever in the money he is authorized to receive, by virtue of the fore-

going power of attorney, either by any pledge, mortgage, sale, assignment, or

transfer, and that he does not know or believe that the same has been so dis-

posed of to any person whatever.

Sworn and subscribed, the day and year last above mentioned.

Before me.

^ote.—The above form of oath is necessary for the attorneys of widows pensioned under the

laws of July 4, 1836, and July 7, 1838, and subsequent laws continuing their provisions. For

other pensions, the old form of attorney 's oath is sufficient; but as the above is valid in all cases,

to prevent mistakes, its general adoption is advised.

Jfote.—This affidavit must be signed by the attorney.

(a) In this blank insert the word invalid, or revolutionary, as the case may be.

M>le.—Any other officer duly authorized to administer oaths maybe substituted for a justice

of tlte peace.

D.

State of , ) ^

county, \

Be it known, that before me, , a

in and for said county, duly authorized by law to administer oaths, personally

appeared
,
guardian of , and made oath in

due form of law that the said is still living, and is the iden-

tical person named in the original certificate in his possession, of which (I cer-

tify) the following is a true copy

:
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(Here insert a copy of his certificate of pension.)

that he now resides in , and has resided there for the space

of years past, and that previous thereto he redded in

Guardian.

Sworn and subscribed this day of , 18 ,

before me.

Form of an affidavit to be made by a widow placed on the pension rolls of the War
Department.

State [or Territory] of , )

County of , \
^^.

Be it known, that before me, , a , duly

authorized by law to administer oaths, in and for the county aforesaid, person-

ally appeared , and made oath in due form of law, that

she is the identical person named in an original certificate in her possession, of

which (I certify) the following is a true copy :

(Here insert a copy of her certificate of pension.)

that she has not intermarried, but continues the widow of the abovementioned

; and that she now resides in ,

and has resided there for the space of years past ; and that pre-

vious thereto she resided in •

; of the truth of which state-

ments I am fuUy satisfied. \

Sworn to and subscribed this day of , 183 ,

before me.

JVbfe.—The above deposition must be signed by the deponent.

[In cases where a widow was placed on the pension roll under the act of

March 3d, 1843, and had surrendered her certificate on the expiration of her

pension previously to the renewal of widows' pensions by the act of June 17,

1844, the following form may be substituted for the above. But as widows
who were never placed on the pension list prior to the act of June, 1844,

whose claims have subsequently been admitted, will be furnished with pension

certificates from the War Department, they will be required to set out a copy
of their certificates in the oath of identity, agreeably to the foregoing form.]

j

United States of America. 1

county,
)

Be it known, that before me, a in and for the

county aforesaid, duly authorized by law to administer oaths, personally ap-
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peared
, and made oath in due form

of law, that she is the identical person who drew a pension under the act of
the 3d of March, 1843, on account of the revolutionary service of her husband,
the late [here give the name and rank of the husband] at the rate of $
per annum ; that she now makes this atfidavit for the purpose of drawing a
pension under the act of Congress passed on the 17th of June, 1844, entitled
" An act to continue the pensions of certain widows ;" that she has not inter-
married, but continues to be a widow ; that she now resides in

,

in the county of , and State of '

, and has
resided there for the space of years past ; and that previous
thereto she resided in

Sworn to and subscribed this day of , 184 .

In presence of

Before me.

I certify tiiat the abovenamed affiant is personally known to me, and that
she is the same individual who drew a pension as stated by her in the forego-
ing affidavit.

Justice of the peace, or other magistrate.

Oath of identity for the widow or child of a deceased pensioner.

State of

tty,

Be it known', that before me, , a

in and for the county aforesaid, duly authorized by law
to administer oaths, personally appeared , and
made oath in due form of law, that she is the widow, (or son, or daughter, as
the case may be) of , the identical person who was a pensioner,
and is now dead, and to whom a certificate of pension was issued,

which is herewith surrendered.

That the deceased pensioner resided in , in the State of

, for the space of years before his death ;

and that previous thereto he resided in

Sworn and subscribed this day of , 18 ,

before me.

J^ott.—The above deposition must be signed by the deponent. Where the pension ha.s been
increased, since the certificate has been given, the magistrate will note the fact.

J^oU.—The oath of identity for the executor or administrator of a deceased pensioner may
be in the foregoing form—substituting " executor" (or " administrator," as the case may be)
for " widow," &c.

G.

Power of attorneyfor the widow or child of a deceased pensioner.

Know all men by these presents, that I,

, in the county of , State of
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widow (or child, as the case may be) of , who wa^!
(a) pensioner of the United States, do hereby constitute andi
appoint my true and lawful attorney, for me, and]
in my name, to receive from ' the agent of the United States for paying pen-

sions in



appeared , and made oath in due form of law, that he (or

she, as the case may be) is the identical named in an original

pension certificate now illegally withheld by

[Here state the facts respecting the detention of the pension certificate.]

that he (or she) is entitled to a pension of
*

dollars per month; that

he (or she) now resides in
, and has resided there for the space

of years past; and that, previous thereto, he (or she) resided in

Sworn and subscribed this day of , 18 .

M)te.—^The above deposition must be signed by the deponent.

State of
, }

county, \

^^'

Conformably to the regulations of the War Department of the '27th of Octo-

ber, 1832, I, , a magistrate in the county above named, do
hereby certify that I have the most satisfactory evidence, viz:t

that , who, this day appeared

before me to take the oath of identity, is the identical pensioner he (or she) de-

clares himself (or herself) to be in the annexed affidavit; and I am also satisfied

that the statement made by him (or her) in relation to the pension certificate

is true.

Given under my hand at , the day and year above written.

I, , clerk of the court of county, certify that

is a magistrate as above, and that the foregoing certificate, purporting

to be his, is genuine.

In testimony whereof, I have hereunto affixed my seal of office, and subscribed

r n niy name, this day of , in the year
[L. S.J

Clerk of the court of county.

K.

IS

Received of , agent for paying pensions, dollars

cents, being for month's pension due to

from the day of , 18 , to the day of

, 18 , for which I have signed duplicate receipts.

$

*Thia blank must be filled with the amount to which the pensioner is now entitled, which, ui

some cases, varies from that in the original certificate.

|i;J*The oath may be administered by any officer properly qualified to take affidavits.

fHere state what the evidence is ; whether personal knowledge, or the affidavits of respect-

ablepersons—giving their names.

^X^ The oath may be made before any officer duly authorized to administer oaths.

Iftlie pension agent act as magistrate in the case, the certificate of the clerk of the court is not

required.



141

Pension Office, March 9, 1848.

In order to carry into effect the act of Congress renewing the pensions of

widows under the act of February 2, 1848, the applicant who may claim a

pension must make a declaration, under oath, before some magistrate in the

county where she resides, which declaration must be duly authenticated. The
official character and signature of the magistrate must be certified by the proper

officer under his seal of office, and the magistrate must certify that the de-

clarant is personally known to him.

J. L. EDWARDS,
Commissioner of Pensions.

DECLARATION'

In order to obtain the benefits of the act of Congress ofHd February, 1848, en-

titled " An act makingfurther provisionfm- surviving uridows and soldiers of
the Revolutiori.'^^

State [Territory, or district] of )

On this day of personally appeared before the
,

of the , A B, a resident of , in the county of
,

aged years, who, being first duly sworn according to law,'doth, on her

oath, make the following declaration, in order to obtain the benefits of the pro-

vision made by the act of Congress, passed on the 2d February, 1848, granting

pensions to widows of persons who served during the revolutionary war. That
she is the widow of , who was a (here insert the rank the husband
held in the army, navy, or militia, as the case may be, and the regiment, corps,

or vessel, in which he served, and the annual amount of the pension which she
received imder the act of 17th June, 1844.)

She further declares that she is still a widow.
Sworn to and subscribed on the day and year above written, before

Pension Office, August 21, 1848.

The following regulations have been adopted by the Secretary of War, with
the approbation of the President of the United States, for carrying into effect

the provisions of the act of the 21st July, 1848, entitled " An act amending
the act entitled ' An act granting half pay to the widows or orphans, where
their husbands and fathers have died of wounds received in the military ser-

vice of the United States,' in cases of deceased officers aRd soldiers of the
militia and volunteers, passed July fourth, eighteen hundred and thirty-six."

1. All applicants are required to show, either by the official certificate or

testimony of a commissioned officer, or the muster or pay-rolls, or some record
evidence from the Adjutant General's Office, that the deceased officer or sol-

dier, on account of whose service the pension is claimed, died of wounds re-

NoTE.—It will be perceived that the act of the 2d February, 1848, provides as well for widows
of officers and soldiers of the Revolution who may hereafter die, as for those who have already
died. Many widows, therefore, will be entitled to the provisions of the act of 1848, who have
not drawn, or been entitled to, any pension under any former law. They will vary their de-

clarations to conform to the circumstances of their cases. If theii- husbands have been pensioned,
they will state the fact, with such particulars in relation to his residence, and amount of pension

,

as the foregoing form directs.

If neither the appliauit nor her husband has been pensioned, she will be required to make such
proofs as the regulations require under the act of the 7th July, 1838.



142

ceived, or from disease contracted while in the line of his duty, and that he
served either in Mexico, or at some post or station on the borders of Mexico.
If he did not die in the service, it must be shown that he died while on his re-

turn to his usual place of residence in the United States, after having received

a discharge upon a surgeon's certificate of disability incAirred from wounds re-

ceived or disease contracted while in the line of duty, or while on his march
to join the army in Mexico, or at some post or station on the borders of

Mexico.
2. The legality of the marriage, the name of the widow, with those of her

children, who may have been under sixteen years of age at the time of the

father's decease, with the State or Territory, and county in which she and they
reside, should be established. The legality of the marriage may be ascertained

by the certificate of the clergyman who joined them in wedlock, or the testi-

mony of respectable persons having knowledge of the fact. The age and num-
ber of the children may be ascertained by the deposition of the mother, accom-
panied by the testimony of respectable persons having knowledge of them, or

by transcripts from the parish register, duly authenticated. The widow, at the

time of allowing the half pay, or placing her on the hst for it, must show that

she has not again married ; and must, moreover, repeat this at the time of re-

ceiving each and every payment thereof ; because, in case of her marrying
again, the half pay to her ceases, and the half pay for the remainder of the

time shall go to the child or children of the deceased widow. This may be
done by the affidavits of respectable persons having knowledge of the case.

3. In cases where there are children, and no widow, their guardian will of

course act for them, and estabhsh their claims, as prescribed in the foregoing

regulations, and receive their stipends for them.

4. The credibility of the witness must in every case be certified by the

magistrate who may administer the oath ; and the official character and signa-

ture of the magistrate must be certified by the proper, otficer, under his seal of

office.

5. In every case the applicant, if a widow, must make a declaration accord-

ing to the form annexed. If there be no widow, and the claim is made on be-

half of orphan children, there must be a guardian appointed to act for them,

and he must make a declaration, varying the form to suit the case.

J. L. EDWARDS,
Commissioner of Pensions.

DECLARATION

In order to obtain the benefit of the act of the 21st of July, 1848.

State [Territory, or district] of >

On this day of
,
personally appeared before the ,

of the , A B, a resident of in the county , and

State [Territory, or district] of , aged years, who, being first

duly sworn according to law, doth on her oath make the following declaration,

in order to obtain the benefit of the provision made by the law of the United

States, passed on the 21st of July, 1848: That she is the \vidow of ,

who ^as a in the regiment of United States ;

that she was married to the said on the day of ,

in the year eighteen hundred and ; that her husband, the aforesaid

, died on the day of , at , in
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in consequence of , and that she has remained a widow ever since

that period, as will more fully appear by reference to the proofs hereto annexed.

Sworn to and subscribed on the day and year above written, before

[Magistrate's signature.] [Declarant's signature.]

gtf=- The official character and signature of the magistrate must be certified

6y the proper officer, under his seal of office.

Pension Office, August 31, 1848.

The following rules of evidence will be observed under the law of the United

States of the 29th July, 1848, entitled "An act for the relief of certain surviv-

ing widows of officers and soldiers of the revolutionary army."
1. Applicants must produce the best proof the nature of the case will allow,

as to the service of the deceased officer or soldier, and the time when he died.

It must be clearly shown in what troop or company, and regiment or corps, he
served, and the grade he held. Proof as to service must be had, either from

the records of the War Department, the muster rolls, the testimony of commis-
sioned officers, or the affidavits of persons of known respectability. Every ap-

plicant will make a declaration according to the subjoined form, before a court

(a) of record, setting forth, according to the best of her knowledge or belief,
j

the name and rank of the person on account of whose service the claim is

presented; the day, month, and year, (if possible,) when he entered the ser-

vice, and the time when he left the same; and, if under more than one en-

gagement, the claimant must specify the particular periods, and the rank and
name of the officers under whom the service was performed; the town or coun-

ty, and State, in which he resided when he entered the service; whether he
was draughted, was a volunteer, or a substitute; the battles, if any, in which
he was engaged; the country through which he marched, with such further

particulars as may be useful in the investigation of the claim; and also, if the

fact be so, that the claimant has no documentary evidence in sujpport of the

claim. From the best sources of information evidence must be derived as to

the period of the death (V) of the officer or soldier.

2. The legality of the marriage, and the time when it took place, must be
clearly established; and it must also be shown that the widow was never after-

wards married. Record proof, as to the marriage, is always required, when-
ever it can be obtained. In a case where the town, county, parish, church,

or family records afford no proof as to the period when the marriage took place,

the fact must be established by the testimony of one or more respectable per-

sons, whose credibility must be certified by the officer who may administer the

oath. And, in order to prevent any mistake or improper use that may be made
of the affidavit of an officer who may have the custody of records, from which
he may make transcripts of the record in relation to a marriage, the officer

who may give his affidavit will, instead of copying the figures contained in the

record, certify " that it is a true copy of the record, with the exception of the

date, which is expressed on the record in fair legible figures, as follows:"

[Here copy the day, month, and year, in letters and figures, in exact confor-

mity with the original. Then let him add the following words :]

(a) The declaration of the widow who claims must be made, in all cases, in open court, un-
less she is prevented by bodily infirmity from appearing before the court.

(6) It must, in all cases, be shown in what year the husband died. The testimony on this

point must be positive, and the language must be free from all ambiguity.
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" I, A B, above named, depose arid say that I hold the office of

in the county, town, and State aforesaid, and that the above is a true extract

from the records of said , with the exception above named, as

certified by me.
A B, Clerk of the ,

(or rector, or pastor, as the case may be.)

Sworn before me,
C D, Justice of the Peace.

And then will follow the certificate of the proper oflicer, under his seal of

office, as to the official character and signature of the magistrate who may ad-

minister the oath. Where no record proof exists other than the family record,

the original record must be produced and sworn to by the person in whose pos-

session it has been kept, (c)

3. In a case where the service of the deceased officer or soldier is clearly

proved by record, or documentary evidence, or the affidavit of a commissioned

officer, showing the grade and length of service of the deceased, the particu-

lars in relation to the serv'ice are not required to be set forth in the claimant's

declaration; but she must swear, in positive terms, that she is the widow of the

person whose service is thus proved. And no claim whatever can be sustained

without positive proof of service.

4. In every case in which the deceased officer or soldier was a pensioner,

the fact should be so stated, and the deceased pensioner so described as to ena-

ble the department to refer immediately to the evidence upon which he was
pensioned, and thus facilitate the investigation of the claim of the widow.

5. Applicants unable to appear in court, by reason of bodily infirmity, may
make the declaration before required, before a judge or justice (</) of a court

of record of the county in which the applicant resides, and the judge or justice

wiU certify that the applicant cannot, from bodily infirmity, attend the court.

6. Whenever any official act is required to be done by a judge or justice of

a court of record, or by a justice of the peace, the certificate of the Secretary of

State or of the Territory, or of the proper officer or clerk of the court or county,

under his seal of office, will be annexed, stating that such a person is a judge,

or a justice, of a court of record, or a justice of the peace, and that the signa-

ture annexed is his genuine signature.

7. The widows of those who served in the navy, or as Indian spies, will

produce proof, as nearly as may be, conformable to the preceding regidations,

and authenticated in a similar manner, with such variations as the different na-

ture of the service may require.

J. L. EDWARDS,
Commissioner of Pensions.

DECLARATION

In order to obtain the benefit of the act of Congress of the 29th July, 1848.

State [Territory, or district] of )

On this day of
,
personally appeared b^ore the

of the , A B, a resident of , in the

(c) The family record must be sent to the Pension Office, if there be no other record, accom-
panied by the oath of the person in whose possession it has been kept. The person who may
swear to the genuineness of the record should give the name of the person in whose handwrit-
ing the record was made.

(d) A declaration made before a justice of the peace cannot be admitted as erideiice.
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county of , aged years, who being duly sworn, according

to law, doth, on her oath, make the following declaration, in order to obtain

the benefit of the provisions made by the act of Congress, passed ,

who was a [here insert the rank the husband held in the army, navy, or mili-

tia, as the case may be, and specify the service performed, as directed in rule

numbered one of these regulations.]

She further declares that she was married to the said on the

day of , in the year seventeen hundred and ; that her

husband, the aforesaid , died on the day of ; that

she was not married to him prior to his leaving the service, but the marriage

took place previous to the second of January, eighteen hundred, viz., at the

time above stated. She further swears that she is now a widow, and that she

has never before made any application for a pension.

Sworn to and subscribed on the day and year above written, before

Pension Offick, March 4, 1847.

In order to carry into effect the provisions of the ninth section of the act of

the 11th February, "1847, the Secretary of War has directed that the following

regulations shall be observed.

It will be observed, on reading the ninth section of the law which accompa-

nies these regulations, that there are six classes of persons provided for, viz;

1. Those non-commissioned officers, musicians, and privates of the regular

army who have served, or may serve, in Mexico during the present war with

that country, and who have served out the full period of their enlistment, and

have been honorably discharged, or who may have been, or may be, hoporably

discharged before the expiration of the period of their enlistment, in conse-

quence of wounds received, or sickness incurred, in the course of such service.

2. The representatives of such persons as are mentioned in the preceding

paragraph, who may die in the service, or after being discharged, and before

the issuing of a certificate or warrant.

3. Non-commissioned officers, musrciaus, and privates, who have, been mus-

tered, or may be mustered for twelve months, in any volunteer company, who
have served, or may serve, until the end of the war with Mexico, and have

been, or may be, honorably discharged by reason of the' expiration of their en-

listment, or "in consequence of disability from wounds received, or sickness in-

curred, in said service.

4. The representatives, as designated by the act, of such volunteers as shall

have died, or may die, in the service, or after having been honorably dis-

charged, and before the issuing uf a warrant or certificate.

.5. Volunteers received into the service since the commencement of the

Mexican war, for less than twelve months, who shall have marched to the seat

of war, and shall have served until honorably discharged.

6. Tlie representatives, a* designated in the act, of volunteers received into

the service for less than three months, and who may have died in the service,

or after having been honorably discharged, and before the passage of this act.

In order to substantiate a claim for land or scrip, under the provisions of the

foregoing section of the act, the persons described in the first class of these

regulations will seiid to, or deposite with, the Commissioner of Pensions,

Washington city, evidence of enlistment, service, and honorable discharge, as

required by law. The best evidence on these points is held to be the original

discharge of the applicant, which must, in all cases, be produced if in exist-

ence, accompanied by the applicant's affidavit, (vide form marked A,) setting

10
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forth that he is the identical person mentioned in the discharge ; and in case

of the loss or destruction of the discharge, the applicant will make oath to the

fact, and produce the affidavit of some creditable witness in corroboration of his

statement. The claimant must set forth the regiment and company to which
he belonged ; the time of entering the service ; the time, place, and manner of

his leaving the same ; and he must show, by the testimony of a commissioned
officer, that he was honorably discharged.

In case the claimant should desire scrip instead of land, he must make his

request in writing according to the form marked B, accompanying these regu-

lations.

The rules in the paragraphs immediately preceding are applicable to volun-
teers mentioned in clas.ses Nos. 3 and 5.

The representatives of deceased soldiers and others, as mentioned in classes

2, 4, and 6, must produce evidence of the enUstment, service, and death of the

original claimant. If the soldier was discharged, the discharge must be pro-

duced, if in existence. If not, the same proof will be required as in other

cases of lost discharges ;,and if he died in the service, the certificate of his

captain or other officer who commanded the company to which he belonged,

must be produced.

The persons who may claim must produce evidence of their relationship to

the deceased, and show the degree of consanguinity they bore to him. This

proof must be drawn in conformity with the form marked C, and maybe taken

before any court having probate jurisdiction, or any otficer authorized by law
to administer oaths for general purposes. In case the father claims, he must
show that no wife or child of the deceased is living; and in case the mother
claims, she must show that neither the wife, child, nor father of the de-

ceased is hving.*

.J. L. EDWARDS,
Commissioner of Pensions.

Copy of the 9i/i section oft/ie act of February 11, 1847, entitled "Jin act toraise

for a limited time an additional military force, andfor other purposes. ^^

Sec. 9. Jlnd be it further enacted, That each non-commissioned officer,

musician, or private, enlisted or to be enUsted in the regular army, or regularly

mustered in any volunteer company, for a period of not less than twelve months,

who has served or may serve during the present war with Mexico, and who
shall receive an honorable discharge, or who shall have been killed or died of

wounds received or sickness incurred in the course of such service, or who
shall have been discharged before the expiration of his term of service in con-

sequence of wounds received or sickness incurred in the course of such service,

shall be entitled to receive a certificate of warrant from the War Department
for the quantity of one hundred and sixt)' acres, and which may be located by
the warrantee, or his heirs at law, at an)' land office of the United States, in

one body, and in conformity to the legal subdivisions of the public lands, upon
any of the public lands in such district then subject to private entry; and upon
the return of such certificate or warrant, with evidence of the location thereof

having been legally made to the General Land Office, a patent shall be issued

therefor. That in the event of the death of any such non-commissioned officer,

musician, or private, during service, or after his discharge, and before the is-

suing of a certificate or warrant as aforesaid, the said certificate or warrant shall

be issued in favor and inure to the benefit of his family or relatives, according

to the following rules: first, to the widow and to his children; second, his father;

•Sec note on pnges 148 and 149.
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third, his mother. And in the event of his children being minors, then the.

legally constituted guardian of such minor children shall, in conjunction with

such of the children, if any, as may be of full age, upon being duly authorized

by the orphans', or other court having probate jurisdiction, have power to sell,

and dispose of such certificate or warrant for the benefit of those interested.

And all sales, mortgages, powers, or other instruments of writing, going to affect

the title or claim to any such bounty right, made or executed prior to the issue

of such warrant or certificate, shall be null and void to all intents and purposes

whatsoever; nor shall such claim to bounty right be in anywise affected by, or

charged with, or subject to, the payment of any debt or claim incurred by the

soldier prior to the issuing of such certificate or warrant; Provided, That no

land warrant issued under the provisions of this act shall be laid upon any lands

of the United States to which there shall be a pre-emption right, or upon which

there shall be an actual settlement and cultivation: Provided, ful9her, That

every such non-commissioned otHcer, musician, and private who may be enti-

tled under the provisions of this act to receive a certificate or warrant for one

hundred and sixty acres of land, shall be allowed the option to receive such

certificate or warrant, or a treasury scrip for one hundred dollars; and such

scrip, whenever it is preferred, shall be issued by the Secretary of the Trea-

sury to such person or persons as would be authorized to receive such, certifi-

cates or warrants for lands; said scrip to bear an interest of six per cent, per

annum, payable semi-annuaUy, redeemable at the pleasure of the Government.

And that each private, non-commissioned officer, and mi'sician, who shall have

been received into the service of the United States since the commencement
of the war with Mexico, for less than twelve months, and shall have served for

such term, or until honorably discharged, shall be entitled to receive a warrant

for forty acres of land, which may be subject to private entry, or twenty-fiya

dollars in scrip if preferred; and in the event of the death of such volunteer

during his term of service, or after an honorable discharge, but before the pas-

sage of this act, then the warrant for such land, or scrip, shall issue to the wife,

child, or children, if there be any, and if none, then to the father, and if there

be no father, then to the mother of such deceased volunteer: Provided, That

nothing contained in this section shall be so construed as to give bounty lands

to such volunteers as were accepted into service, and discharsred without being

marched to the seat of war

A.

State of , \

County of .
^

On this day of , in the year one

thousand eight hundred and ,
personally appeared

before me, the undersigned, a justice of the peace for the county and

above mentioned, who, being duly sworn

according to law, declares that he is the identical

who was a in the company commanded by Captain

, in the regiment ,

commanded by ; that he enlisted on the

day of
'

, for the term of
'

, and was dis-

charged at on the day of

, by reason of

Sworn to and subscribed before me, the daj^and year above written,

(j^ See notes at head of next page.^ The discharge of a soldier, if he has one, must in every case accompany

the above affidavit.
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NOTES.

1. It is proper to state, for the information of claimants under the 9th section of the act of
February 11, 1847, that, in every instance in which a volunteer soldier was discharged on a sur-
geon's certificate, that paper must be sent to the Pension Office, with the claimant's affidavit, un-
less it has been otherwise disposed of. If lost, he sliould state the fact under oath.

2. The official character and signature of the niagislrale who may adminisler an oath must
be certified by the proper officer, under his seal of office. The certificate must accompany every
case, and be attached lo the paper on which the affidavit is wiitten. No affidavit taken before
a notary public can be admitted as evidence; except in the States of New Hampshire, Connec-
ticut, Virginia, South Carohna, Wisconsin, and Indiana, in which States laws have passed giv-

ing such officers power to administer oaths for general purposes.

3. The relinquishment of the right to bounty land must be signed by the claimant, if he wishes
to receive scrip in lieu of land, and the relinquishment must be witnessed by some one who
writes a legible hand

4. Volunteers in some cases have been discharged from the service without ever having re-

ceived a certificate to that eflect from the officer who discharged Jheni. Such cases have occur-
red where an entire regiment has been mustered out of the service. In such a ca-e the claimant
must make the oath of identity required by the regulations, and add to the statement as to his

service, the following words :
" I never received any discharge. The regiment to which I be-

longed was mustered out of the service."

5. No assignment of land or scrip can be made until after a land warrant has been issued from
the Pension Office, or a certificate of scrip, as the case may be.

6. As there were some six months' volunteers, who did not march to the seat of war, it is in-

^

dispensably necessary that every soldier who was so engaged should produce the certificate of
' the commanding officer of the r giment or company to which he belonged, showing that he was
at the seat of war. The post to which the soldier marched should be mentioned.

(Date.)

Sir : I request that my claim to bounty land, under the ninth section of the

act of the 11th of February, 1847, entitled " An act to raise for a limited time

an additional military force, and for other purposes,'' may be examined ; and
if I am entitled to land, I wish to relinquish, and do hereby relinquish, my
right thereto, and in lieu thereof to receive a Treasury scrip for one hundred
dollars.*

'

I am, respectfully, your obedient servant.

To the Commissioner op Pensions,
Washington City.

It is hereby certified that satisfactory proof has been exhibited before thet
", for the county of , in the State of

,

by the affidavits of , and , who are persons entitled

to credit, that and are the only survivingt children of

, who was a in the United States service.

In testimony whereof I have set my hand and seal of office this

day of , in the year

* Or twenty-five dollars, as the case may be.

t The evidence may be taken before any officer authorized by law to administer an oath foe

general purposes.

t
If there be no children, and the father claims, the facts must be slated, and the form will be

varied to suit the case ; and if there be neither child nor father living, and the widow claims, the

form will be so changed as to show the fuels in the case.

ICf-- Under the act of May 27, 1848, brothers and sisters may claim, provided the soldier left

neither father, mother, widow, nor child. The foregoing form will be varied to suit the case.
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REGULATIONS RESPECTING NAVY PENSIONS.

The widow of a person rated as a " boy" may receive a pension in certain cases.

Navy Department, .dpril 29, 1841.

Sir : It can admit of no doubt that a pensioner rated as a " boy" is entitled

to a pension, if he be wounded or disabled during service in the line of his

duty.

This seems decisive of the question submitted in your letter of the 19th in-

stant ; for if he be neither "officer, seaman, nor marine," he cannot have a
pension himself; and if he be either, then, by the express declaration of the

first section of the act of 1837, his widow, upon his death (in the service) be-,

comes entitled to a pension. No reason can be conceived, no rule of interpre-

tation can be found, by which the term officers, seamen, and marines, shall in

the one case include a mariner rated as a " boy," and exclude him in the

other. I have, therefore, no hesitation in giving an affirmative answer to your
inquiry.

I regret that the pressing business of the Department has delayed this writ-

ten communication of what I verbally expressed to you.

I am, sir, very respectfully.

Your obedient servant,

GEO. E. BADGER.
J. L. Edwards, Esq.,

Commissioner of Pensions.

Regulation under 2d section of the act of August 16, 1841.

Navy Department,
Jugust 20, 1841'.

Sir: Your letter of the 19th instant has been received.

The second section of the act of Congress, to which you have called my at-

tention, is very obscurely worded, and I am by no means sure that I have
been able to collect its true meaning.
The phrase " in service," seems to have been used instead of, and as equi-

valent to, "on duty," for, in any other sense, the whole section becomes un-
meaning, as every officer, while he continues to belong to the navy, is in the

service though he may not be on duty. Giving this sense to the phrase, I am
of opinion

—

First. That no officer can receive at the same time pay as an officer on duty

and as a pensioner; and,

Secondly. That officers who may be "waiting orders," on "leave," or
" furlough," can receive only so much on account of their pensions as, added
to their pay when so " on leave," &c., will amount to the pay of their grade

when "on duty."

If a father claims, he must prove by two credible and disinterested witnesses that he is the fa-

ther, and that the soldier, his son, left neither widow nor child. If a mother claims, she must
show that the soldier left neither father, widow,»nor child. If a brother claims, he must prove
that the soldier left neither father, mother, widow, child, nor sister, and that he is the only sur-

viving brother. The evidence will be varied to suit the ciise, if moi-ethan on? brother applies,

or sisters and brothers, or a sister or sisters only. In every case it must be clearly shown that

the persons who apply are the only heirs under the acts of February 11, 1847, and May 97,
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Where, by the act of Congress of 1835, regulating the pay of the navy,

officers are entitled to a higher rate of compensation when employed in a cer-

tain specified manner than when engaged in other duty, the rate of compen-
sation of the latter is that which is referred to in this act, and. is not to be
exceeded by the aggregate of the pension and the pay while " waiting or-

ders," &c.

For instance, a commander is entitled, when attached to vessels for sea ser-

vice, to $2,500 per annum, and on other duty to $2,100. I am of opinion that

such commander, when off duty, cannot receive more, including the pension,

than $2,100 per annum, and so of every other grade.

The case of seamen and marines seem to present peculiar ditficulties, and I

regret the hard consequences to them of the decision I have been compelled to

form. They cannot, when in service, receive more than their pay, because
there is no discrimination by law between their compensation when on duty,

and when unemployed. Hence it seems to follow that no seaman or marine,

while in service and receiving pay, can receive any payment at all on account

of a pension.

I am of opinion that all pensioners are entitled to be paid up to the passage

of the law; that is to say, up to the 16th instant, just as they would have been
paid had the act never been passed.

I am, respectfully,

Your obedient servant,

GEO. E. BADGER.
J. L. Edwards, Esq.,

Commissioner of Pensions.

Respecting repeal of the act of March .3, 1837.

Navy Department,
September % 1842.

Sir: I respectfully submit the following as my views of the laws referred to

in your letter of the 29th August, and in answer to the questions therein pro-

pounded;
1. I am of opinion that " the widows who have been placed on the pension-

roll, under the act of March 3d, 1837," are to continue to the end of the late

session of Congress.

2. I am of opinion that those widows who have applied for their pension
under the act of 1837, and who are " entitled to receive or make proof" of the

same, are entitled to receive them up to the end of the late session of Congress.

3. I am of opinion that widows who have not actually applied, but who are

entitled to "receive or make proof" of their claims, under the act of 3d
March, 1837, are entitled to receive the same up tb the end of the late session

of Congress, notwithstanding the act of August 23, 1842.

It is to be remarked that the act of August 16, 1841, applies only to those

who were then widows, and not to such as became widows between that tira.e

and the 23d August, 1842.

I am, respectfully, vour obedient servant,

A. P. UPSHUR.
J. L. Edwards, Esq.,

Commissionei- of Pensions.



Forms in- invalid cases.

Navy Department,
JVovember 24, 1842.

Sir: I have received your letter of the 22d instant, submitting for approval

two forms, to be hereafter used in applications for invalid pensions.

The forms are approved, and will be adopted.

I am, very respectfully, your obedient servant,

A. P. UPSHUR.
J. L. Edwards, Esq.,

Commissione)- of Pensions.

Surgeon''s certificate in an innalid case.

(Date.)

It is hereby certified that , a in the United States ship

of war
'

, commanded by , is rendered incapable of per-

forming the duty of a , by reason of wounds or other injuries inflict-

ed while he was actually in the service aforesaid, and in the line of his duty,

viz:

By satisfactory evidence, and accurate examination, it appears that on the

day of , in the year , being engaged*
and he is thereby not only incapacitated for duty aforesaid, but, in the opinion

of the undersigned, ist disabled from obtaining his subsistence

from manual labor. ;

Surgeon.

— Assistant Surgeon.

Certificate of the commanding officer in an invalid case.

United States Ship
184 .

I hereby certify that , who was a on board of this ship,

while under my command, and while engaged in his duty as a , was,

in consequence of the following circumstances, so injured as to be prevented

from any further performance of his duty as a , and I therefore

deemed it proper that he should be discharged from the naval service of the

United States. He was accordingly discharged on the day of ,

in the year 184 .

While he wast

*Here state, particularly, the duty in which the applicant for a pension was engaged; the

harbor, navy yard, river, bay, or ocean, where the ship was, and the time when the injury was
received; and give a particular description of the wound, injury, or disease, and specify in what
manner it has affected the applicant so as to produce disability in the degree stated.

fThe blank in Uie last line but one is to be filled up with the proportioned "degree" of diaa-

bihty; for example : "three-fourths," "one-half," "one-third," &c., or "totally," as the case

may be.

{ Here state, particularly, all the facts as to the origin of the applicant's disability ; the duty
in which he was engaged ; the particular circumstances which led to tue injury ; the harbor,

navy yard, river, bay, or ocean, where the ship was, and the time when the injury was received.
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J\i''o claim now ndmissible ^nder act ofMarch 3, 1837.

Navy Department, October '2, 1844.

Sir: Your letter of the .5th June was duly received, but, from some cause,
has been overlooked.

The opinion of the Attorney General, of April 15, 1844, to which vou allude,

settles the question that the act of 1837 was repealed by the act of 1842. The
claim of Price's children was presented, but not perfected, before the repeal
took effect. This may strengthen the application to Congress, but the Com-
missioner of Pensions cannot act, because the law, under which these children

would have been entitled to a pension, is repealed.

I am, very respectfully, yours,

J. Y. MASON.
James L. Edwards, Esq.,

Commisnoner of Pension-',.

.let of -2(1 March, 17.97, not in force.

Pension Office, October 31, 1844.

Sir; The Hon. F. 0. J. Smith, of Maine, who is now in this city, has re-

quested me to lay before you the case of Mrs. Clough, who claims a pension

under the act of the 2d of March, 1799. That act was repealed on the 1st of

June, 1800. No widow appears ever to have been pensioned under the act of

1799; and my opinion is that they are not provided for by the act. I enclose

Mr. Smith's letter, and respectfully ask a return of it when you shall have de-

cided on the case.

I have the honor to be, very respectfully, your obedient servant,

J. L. EDWARDS.
Hon. J. Y. Mason, Secretary of the J\'avy.

Upon the facts stated, I cannot perceive that Mrs. Clough's claim is valid.

The provision of a pension, in certain contingencies, constituted no contract

with the seamen. It was gratuity, which Congress had the right to withdraw
by repeal of the law granting it. Mr. Clough having received the injury after

the repealiag law went into effect, there is not legal authority to grant a pen-

sion under the act of 1799. J. t. M.

Regulations uncle)- act of March 3, 1845.

To THE Commissioner of Pensions:

The memorial of the undersigned, the widow of the late , who
was a in the navy of the United States, respectfully shows:

That her husband, the aforesaid , entered the service of the United

of , in the year ; that the undersigned was married to the said

on the day of
. , in the year ; and in proof thereof,

States in the year ; that, while in said service, and holding the rank

above mentioned, he departed this life, at* , on the day

*If at anavy yard, Ihe fact must be stated, and tlie name of the navy yard; if on board of a
Tessel of war, tlie name of the vessel must be given.

|l3°'The official character and signature of the magistrate who may administer the oath must
be certified by the proper officer, under his seal of office.
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she refers to papers on file in the Pension Office, upon which she obtained a

pension for five years. She therefore claims the benefits of the act of Congress

of the 3d of Mai-ch, 1845, granting pensions to the widows of officers, seamen

and marines, who have died in the service aforesaid: and she requests that her

'

name may be inscribed on the roll of pensioners under that law, who are paid

at , in the State of

Sworn and subscribed to, before me, on this day of , in the year.

Jlpplicatioji of a widow ivho applies for a pension for the first time.

To THE Commissioner of Pensions:

The memorial of the undersigned, the widow of the late >

who was a , in the navy of the United States, respectfully shows :

That her husband, the aforesaid , entered the service of

the United States in the year ; that, while in the said service, and

holding the rank above mentioned, he departed this life, at*

on the day of , in the year ; that the under-

signed was married to the said on the day of

, in the year ; and in proof thereof she exhibits the fol-

lowing evidence : [Here describe the proof, whether the clergyman's certifi-

cate, a family record, town or county clerk's certificate, or the affidavit of a

respectable witness.] She therefore claims the benefits of the acts of Congress

of the 11th August, 1848, granting pensions to the widows of officers, seamen,
and marines, who have died in the service aforesaid ; and she requests that her

name may be inscribed on the roll of pensioners under that law who are paid

-at , in the State of

Sworn and subscribed to, before me,
on this day of

,

in the year

Application of a widow in order to renew her pension.

To the Commissioner of Pensions :

The memorial of the undersigned, the widow of the late ,

who was a in the navy of the United States, respectfully shows :

That her husband, the aforesaid , entered the service of the

United States in the year ; that, while in the said service, and holding

the rank above mentioned, he departed this life, at* on the

day of , in the year ' ; that the undersigned

was married to the said on the day of , in the year

* If at a navy yard, the fact must be stated, and tlie name of the navy yard ; if on board of a

vessel of war, the name of the vessel must be given.

|I5= The official character and signature of the magistrate who may administer the oath
must be certified by the pioper officer, under his seal of office.

Irj" In no case can the claim be allowed, unless it can be clearly shown by the certificate of
a navy surgeon that the husband died of a disease tontracted, or of some casualty, by drown-
ing, or otherwise, or of an injury received, while he was ii> the line of his duty. The surgeon
must make a particular s'alement of all the facts in the case, describe the disorder or injury, and
state also upon what particular duty the husband was engaged when the disability arose which
resulted in his death.
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, and ill proof thereof, she refers to papers on file in the Pension
Office, upon which she obtained a pension for five years. She therefore

claims the benefits of the act of Congress of the 11th of August, 1848, granting

pensions to the widows of officers, seamen, and marines, who have died in the

service aforesaid ; and she requests that her name may be inscribed on the roll

of pensioners under that law who are paid at , in the State

of

Sworn to and subscribed before me, on this day of , in

the year

» If at a navy yard, the fact must be stated, and the name of the navy yard ; if on board of a
vessel of war, the name of the vessel must be ^iven.

jd" The official character and signature of the magistrate who may administer the oath must
be certified by the proper officer, under his seal of office.
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NOTES BY THE COMPILER. (

5(f=»In publishing the present edition of the Pension Laws, the compiler did

not deem it advisable to insert any thing antiquated or obsolete. The object

of Congress in ordering a new edition was evidently ta inform the public as to

what laws are now in force, and the mode of application under each law.

The acts of 1790, 1792, 1796, 1798, 1799, and 1802, all of which make pro-

vision for pensions to disabled soldiers, who enlisted under those acts, are

omitted. Few, if any applications, are now made under those acts, and all

who may apply will know how to proceed in substantiating their claims, by re-

ferring to the act of the "iSth of April, 1808, chapter I, of this book. The act

of 1804, transferring the South Carolina pensioners to the pension list of the

United States, has likewise been omitted, as also the following mentioned laws:

The act of the 25th April, 1808, transferring the pensioners of several other

States to the pension roll of the United States ; the act of the 2d of August,

1813, giving pensions to disabled militia men, and widows and orphans; the

act of March 18, 1818, granting a pension of $240 per annum to every com-

missioned officer, and $96 per annum to non-commissioned officers and soldiers

who served in the continental army nine months during the Revolution, and

who were in indigent circumstances; the act of March, 1819, establishing a

pension agency at Knoxville, Tennessee ; the act of May, 1820, requiring

revolutionary pensioners to exhibit schedules of their property; the act of

March 1, 1823, permitting the restoration to the pension roll oF persons who

had been dropped from the list, and afterwards became reduced; the acts es-

tablishing pension agencies at Pittsburg, Pennsylvania; Decatur, 4-labama;

Jackson, Tennessee; Wheeling, Virginia; and Pulaski, Tennessee. Some of

these laws, such as those establishing agencies for paying pensions and trans-

ferring State pensioners to the United States pension rolls, have been executed ;

and, others are seldom referred to. The Attorney General's opinions are,

however, all inserted in this edition; because, although some of them were

given on laws already executed, yet as the principles they contain are sometimes

referred to as affording a safe interpretation in cases analogous to those dis-

cussed in, the opinions, the insertion of those opinions in this edition is deemed

proper.

gj^No new forms are necessary under the act of February 22d, 1849.





OPIKIONS.

» Attorney General's Office,
June 23, 1846.

Sir : I have considered the question presented in the communication of the

Commissioner of Pensions of the 19th May.ultimo, which, on the 23d of

that month, you referred to me for my opinion.

The section of the act making appropriations for the payment of revolu-

tionary and other pensions of the United States for the year ending the 30th

June, 1847, approved ^th May, 1846, is in these words ;

"^nd be itfurther enacted, That no widow entitled to a pension under exist-

ing laws, and claiming a pension, whose husband was drawing a pension at the

time of his decease, shaD be required in such case to furnish any further evi-

dence that said husband was entitled to a pension, nor shall any evidence, in

any case, be required to entitle the widow to a pension when the evidence is

in the archives of the Government, other than such proof as would be suffi-

cient to establish the marriage between the applicant and the deceased pen-

sioner, in civil personal actions in a court of justice : Provided, That, upon

the revision of the testimony in the case of the deceased husband, the Com-
missioner be satisfied that the pension was properly granted."

This section was manifestly intended to facilitate the applications of widows

to pensions founded on their marital relation to deceased pensioner!^ To es-

tablish on her part such a claim, the applicant must prove, 1st, That her hus-

band was entitled to a pension, and, 2d, That she is his widow, within the

terms of the laws granting widows pensions. The section under censideration

operates on the proofs to be required on both points.

1st. The widow of a husband, who was drawing a pension at the time of

his decease, is not to be required to furnish any further evidence that her said

husband was entitled to such pension. This is the enactment in the body of

the section, and prescribes the general rule. The proviso applies exclusively

to this number of the section, and restrains its operation. It provides, "that,

>.upon a revision of the testimony in the case of the deceased husband, the

Commissioner shall be satisfied that the pension was properly granted." With-

out this proviso, the enjoyment of a pension by the husband at the time of his

death would have been conclusive on that point in the widow's rase. The
proviso makes it but presumptive evidence, liable to be rebutted; but it is suffi-

cient evidence to establish the fact, unless it is rebutted by the Commis-
sioner of Pensions on grounds which ought to be stated for explanation by the

applicant. The otius is on the agents of the Government to bring a case within

the proviso.

And to the same effect is the provision of this seVtion ;
" Nor shall any evi-

dence be required to entitle the widow to a pension when the evidence is in

the archives of the Government, other than such proof, &c." This makes it

the duty of the Government officers to search the archives, and to ascertain if

there be evidence in them to establish the claim of the widow. I do not sup-

pose that this clause can require more than an examination of the papers and

records relating to the services of the deceased husband, and the evidences of

his title to a pension. But the duty of making the examination to find support

for the widow's claim, shows the spirit in which the law was e»acted.
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2d. To establish the relation of widow to the deceased, a marriage must be
proved, and this section of the law prescribes the proof required to be that

"which would be suthcient to establish the marriage between the applicant!
and the deceased in civil personal actions, in a court of justice.'' The general

*

rule is, " that in all civil personal actions, except that for criminal conversa- 1

tion, general reputation and cohabitation are suificient evidence of marriage." I

2 Starkie on Evidence, part 4, p. 939, and authorities cited; and especially 4 \

Bur. 2057, and Ferton v. Reed, 4 John, N. Y. Reports, 52-3.

Under this section, therefore, to establish the relation of widow, proof of a .

marriage in fact cannot be required, that is, by witnesses present at the cere- ^

mony, or by official records
;
general reputation and cohabitation are sufficient

prima facie. But, as this is presumptive evidence, it may be rebutted by
j

countervailing testimony.

In terms, the operation of the section does not extend beyond these two '

points. When it is necessary to establish the claim of the widow to prove
j

the date of the marriage, it is incumbent on her to produce satisfactory proof
j

to the Commissioner. But the proof ought to be considered in the spirit in I

which this law has been passed, of liberality to the applicant ; but still the
j

evidence must be satisfactor\'. And as the marriage may, by virtue of this !

section, be established by presumptive testimony, its date, as an incident,
jmay be established by evidejice of the same character, which, in civU per-
i

sonal actions, would establish births, pedigrees, &.c.

I have the honor to be, very respectfully, sir, voiu- obedient servant,

(Signed)
. -

J Y MASON. ;

Hon. Wm. L. Marct,
Secretary of War.

Attorney GENERAt.'s Office,
July 14, 1846.

Sir : The papers which accompanied your letter of the 17th January ult.,
j

show that Mrs. Paulina Li'grand, as widow of Captain Edmund Reed, of Maj. '

Nelson's corps of Virginia State Cavalry, was a pensioner, bj- reason of the

services of her said deceased husband in the war of the Revolution. _ Her
pension was paid to March, 1844, and she died on the 5th February, 1845,

'

leaving no child or descendsint. You refer, for my opinion, the question whe-""

ther the arrear of pension unpaid at the time of her death, can be paid to hef

,

administrator .'
'

He contends that he is so entitled by the 2d section of the act of 3d March,
j

1829.

The Commissioner of Pensions, under the direction of the Secretary of!

War, has disallowed the claim under the provisions of the act of 19th June, '

1840.

In the edition of the laws recently published by Little and Brown, the act

of 3d March, 1829, is not^ as obsolete. The 1st section of the act of 1840
provides for the case of male pensioners ; the 2d for females. The acts giv-;

ing pensions to widows of revolutionary officers and soldiers have been enacted i

since 1829, and this fact clearly shows that Congress did not, when passing]

the act of 1840, consider that there was anj- law providing for the disposition'

of arrears of females' pensions. The act of 1829 is superceded by the act of;

1840. The former clearly related to the pension, laws in force at the date of i

its passage. The more enlarged and comprehensive system of pensions intro-,-

duced by laws subsequently passed, founded in gratuitous bounty to the per-i

sons who were its beneficiaries, led to the act of 1840. By the provisions of.
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these Jaws, care is taken to prevent the arrears of pensions in any case be-

coming assets for the payment of debts, or for distribution according to any

rule of descent or inheritance, except that which is prescribed by Congress

—

a power which belongs to the States, and is not conferred by the Constitution

in regard to any vested right or chose in action. But the pension being a

bounty conferred by Congress, the authority exists to withdraw it, or to pre-

scribe the conditions on which it is to be paid, and the person or persons who
are to receive it. In making the payment, the Executive must look to the

law for authority. There is no such authority to make payment to the admin-

istrator where the pensioner died leaving no children. The 2d section oi the

act of 19th June, 1840, authorizes payment to the executor or administrator only

where the pensioner died "leaving children," and then the payment is not

made to him as assets to be disposed of according to his official duty as to the*

effects of his decedent, but the law declares, " the same shall not be consid-

ered as a part of the assets of the estate, nor liable to be applied to the pay-

ment of the debts of the said estate in any case whatever," and the payments

of such arrears, under the 1st and 2d sections, are declared to be "for the sole

and exclusive use of the children of the deceased pensioner." Now, if there

be no such persons for whose exclusive use the administrator or executor is

authorized to receive, and payment is made to him as such, how would he

be held to dispose of them. Such arrears are not assets, subject to debts or

distribution according to the local laws, and there are no persons in being en-

titled to demand payment by the act of Congress. I am clearly of opinion

that the administrator or executor of Mrs. Legrand is not entitled to receive

the arrears of her pension which were unpaid at her death.

I have the honor to be, respectfully, sir, your obedient servant,

(Signed) J. Y. MASON.
Hon. Wm. L. Marct, - i

Secretary of War.

Attorney General's Office,

August 4, 1846.

Sir : On the 26th June last, you referred to me, " for a report," the papers

in the case of an appeal to the President, from a decision of the Commissioner
of Pensions, which had been approved by the Secretary of War, denying to

the distributees of Mrs. Esther John.son, widow of Col. Jonas Johnson, de-

ceased, an increase of pension.
^

From the papers, which are voluminous, it appears that Mrs. Johnson made
application in November, 1839, for a pension, under the act of 4th July, 1836. It

was decided at the Pension Office, that the proofs exhibited established four

months' and eighteen days' service, on the part of her husband, in the war of

the Revolution. On appeal, this decision was affirmed by Mr. Poinsett, Secre-

tary of War ; additional proofs were filed, and on the 16th August, 1843, a

report was made on their effect from the Pension Office to tne Secretary of

War, Mr. Porter, who decided that they established full six months' service,

and Mrs. Johnson accordingly received her certificate of pension.

She is since dead, and her distributees have filed additional testimony, and
ask for an increase of the rate of pension allowed to her, on the ground of a

greater term of service, on the part of her deceased husband, than six months.
In January, 1846, the Commissioner disallowed the claim, and, on appeal, the

Secretary of War decided, that the additional " evidence did not vary the

aspect of the case, nor add to its strength, being only of the same indefinite

character as to the fact of further service, or the character thereof, as that

upon which Mr. Porter decided."
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From this decision an appeal has been taken to the Presi^nt. The object

of this appeal is stated by the agent of the distributees to be "to have their

case referred to and examined by the Attorney General of the United States

for his decision, and report whether the pension laws have been duly adminis-
tered in this case;" and that the President " will order such other and further

relief in the premises as the justice and merits of the case may demand."
It is, therefore, an appeal to the President to have a pension allowed by his

order, which the Commissioner, under the direction of the Secretary of War,
has disallowed.

A prelijninary question arises as to the extent of the President's power in this

respect. It is the constitutional duty of the President to take care that the

laws be faithfully executed. But the Constitution assigns to Congress the

•power of designating the duties ol particular subordinate officers, and the Pres-

ident is to take care that they execute their duties faithfully and honestly. He
has the power of removal, but not the power of correcting, by his own official

act, the errors of judgment of incompetent or unfaithful subordinates.

The extent of the President's duty and power, under the injunction to see the

laws duly executed, has been fully examined and stated by several of my pre-

decessors in this office; and without encumbering this communication with

quotations, I respectfully refer you to the opinions of Mr. Wirt, of October 20,

1823, (Op. Att'y Gen., p. 471,) of July 27, 1824, (505,) and of Mr. Taney
of Aprils, 1832, (895.)

Considering the high constitutional duties of the President, which occupy
his whole time, it requires no argument to show that he could not acquit him-
self, by their adequate performance, if he were to undertake to review the de-

cisions of subordinates on the weight or effect of evidence, in cases appropri-

ately belonging to them. Nor is it within the scope of the duties of this office

to review and reverse the decisions of co-ordinate departments of the Govftrn-

ment on questions of fact. If, in the consideration of this question, the Sec-

retary had doubted on any question of law, he would have sought and obtained

the opinion of the Attorney General. But there does not appear to be, in this

case any disputed question of law. It is not denied that, under the act of

July 4, 1836, Mrs. Johnson was entitled to receive the annuity or pension

which might have been allowed her husband by virtue of the act of June 7,

1832, if he had been living at the time it was passed ; that her husband, if

living, would have been entitled, by this act, to a pension, on proof that he

served in the continental line, state troops or militia, a term or terms, in the

whole not less than six months, or that the amount of the pension depended

on the proof of the length of time during which he served.

The decision from which the appeal is proposed, is made on the effect of the

testimony, and with an express concession of this construction of Mrs. John-

son's legal rights. The error complained of is one of fact, and is, that the

Commissioner has not given to the evidence the effect of establishing a length

of service which, in the opinion of the distributees, it ought, properly, consid-

ered, to have. Can the President revise this decision, and give to the testi-

mony an effect greater than that accorded to it at the Pension Office, and by

hjs official act declare, that a pension is to be given for a longer term of service

than is allowed by the subordinate officers charged by law with the consider-

ation and determination of such cases ? I think not.

The act of June 7, 1832, provided for its execution by the Secretary of the

Treasury. On the 28th of the same month, by a joint resolution of CongresSj

all the duties which devolved on the Treasury Department were transferred to

the Secretary of War. The Commissioner of Pensions is, by law, charged

with the performance of these duties, under the direction of" the Secretary of
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War. By one of the prescribed rules and regulations of the Secretary, for the

government of his subordinates, in executing this act, each applicant is re-

quired " to state the names and rank of the field and company officers, * *

the battles in which he was engaged, and' the country through which he
marched." These specifications were intended to enable the Commissioner,
by comparing them as stated with the rolls and documentary proofs in his

office, to detect misrepresentations, to correct errors, and to guard against

frauds. How difficult, if not impossible, would it be for the President or Attor-

ney General to undertake to make such comparison, or to detect any error

which might, in this respect, arise in the Pension Office. The case under
consideration affords a strong illustration of the wisdom of this rule. The tes-

timony of many of the witnesses was disregarded, because their statements,

in reference to Col. Johnson's services, were inconsistent with the sworn decla-

rations in their own applications for pensions.

I am clearly of opinion that the President ought not to entertain appeals in

such cases. The view of the case now presented does not leave the appUcants
without remedy. They can apply for relief to Congress, whose power cannot
be doubted.

If, however, you differ with me in my views of 3'our constitutional duty and
power, I will e.xamine the proofs in the papers, and those referred to in the

Commissioner's report, as having influenced his judgment, and will give you
the result with as little delay as practicable.

I have the honor to be, respectfully, sir.

Your obedient servant,

(Signed) . J. Y. MASON.
To the President. 1

Attorney General's Office,
May 24, 1847.

Sir ; The questions submitted from the Navy Department, in the case of
Lieutenant Brownell, are in substance as follows :

1. Whether he is legally entitled to a pension while on duty, and in the
receipt of his pay as an officer of the navy ?

2. Whether, under the restriction hereinafter recited, he can receive a pen-
sion when not on duty, but receiving the pay allowed to his grade while
unemployed ?

The act of the ISth February, 1847, granting his pension, contains the fol-

lowing restrictions, that " the payment of said pension be subject to the pro-
visions of the second section of an act passed August sixteenth, eighteen hun-
dred andforty-one, entitled an act for the payment of navy pensions."
The second section of the act of 1841, above referred to, recites the condi-

tions upon which the payment of the pensions in certain cases is made to de-
pend, as follows: " That no officer, seaman, or marine, entitled to a pension
from the navy pension fund, who receives pay from the pubhc Treasury, shall
receive more from the said fund than is sufficient to make the whole amount
received from both of the above named services, equal to the pay fixed by law
for the grade to which the officer, seaman, or marine, may belong, as an offi-

cer in the services in which he may be engaged during the year, so that no
officer shall receive pay at the same time both as a pensioner and an officer in

'

service."

It is very clear, in my judgment, that Lieutenant Brownell's case must be
governed, and the payments to him regulated, by the rule prescribed in that
section. It is expressly referred to and recognised in the act granting the pen-
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sion. The intention of Congress is too clearly manifested to have any room
for doubt. Language more explicit or comprehensive could not be well
employed.

It IS presumed that the reference to this office grew out of the suggestion in

the letter of the Commissioner of Pensions, that the second section of the act

of the 16th of August, 1841, was virtually repealed by the proviso of the act

of the 30th April, 1844, which declares " that no person in the army, navy,
or marine corps, shall be allowed to draw both a pension as an invalid, and the

pay of his rank or station in the service, unless the alleged disability for which
the pension was granted, be such as to have occasioned his employment in a
lower or some civil branch of the service."

It is a mistake to suppose that the law of 1841 is entirely inoperative, and
equally so that it has been superseded in its application to this case. It often

happens, in legislation where there is no repealing clause, that several provi-

sions of law upon the same subject will be found to exist at the same time as

cumulative rules or remedies, in no respect inconsistent, and frequently autho-

rizing a wide disparity iji the mode of proceeding. Courts have long mani-
fested a disinclination to favor implied repeals, and never suffer the doctrine

to prevail beyond the necessary implication, except in cases where there has
been a general revision, or the laws upon a particular subject have been em-
bodied and reduced to a system. The principle, when correctly understood
and properly applied, is never extended beyond the inference necessarily

arising from some positive inconsistency in the substance of the law. When
any two provisions are repugnant, undoubtedly the former is displaced and
must be overruled to the extent of the inconsistency, but no further. These
views are sustained by the highest judicial authority. Wood v. United States,

16 Peters, 362-3 ; Duane's, 675 ; 1 Kent, 466 ; JVote Foster's case, 11 Co.,

56, 63.

A slight examination will be sufficient to enable any one to perceive that

there is no inconsistency in the two provisions under consideration, in their

application to this case. If Congress had adopted the law of 1844, instead of

the law of 1841, the effect would have been the same to withhold the pension

from the applicant for and during the period he shall have received his pay as

an officer in the service. I am, therefore, of opinion, that Lieut. Brownell

is not entitled, by law, to receive his pension while on duty, and in the re-

ceipt of his ])ay as an officer of the navy.

The answer to the second question must also be in the negative. In con-

templation of this act, he is an officer in the service while in the receipt of the

pay allowed to his grade, whether on duty or "waiting orders."

I have the honor to be, respectfully, sir.

Your obedient servant,

NATHAN CLIFFORD.
Hon. John Y. Mason,

Secretary of the jYavy.

Attorney General's Office,

June 2, 1847.

Sir : After considerable delay, arising in part, however, at the instance of

the agent of the claimants, I proceed to state my views upon legal questions

presented for my consideration in your letter of the 14th ultimo, enclosing the

papers relating to the claim of the representatives of Churchill Gibbs.

It appears by the report of the Commissioner of Pensions, that Churchill

Gibbs was a Lieutenant in the First Virginia State Regiment, commanded by
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Col. George Gibson, and that he served in that capacity to the close of the

revolutionary war. The papers also show, that the State of Virginia, by an
;

act of her Assembly, passed in May, 1779, promised half-pay to certain offi-
|

cers therein described, who should serve until the end of the war, to com- I

jnence from the determination of their command or service. /

It is proper to remark, that the documents transmitted, while they show that

Lieut. Gibbs was in the service, also disclose the following important facts:
|

The General Assembly of Virginia in November, 1781, passed an act to ad-
|

just and "regulate the pay and accounts of the oflScers and soldiers of the Vir- '

ginia Line on the Continental establishment, and also of the officers, soldiers, i

sailors, and marines, in the service of this State, and for other purposes, in
i

which, among other things, it is provided, and the Executive is hereby em- '

powered and required to set on foot proper inquiries to discriminate such offi-

cers, as by unworthy conduct, or by any means whatever, be thought unfit to
j

be considered as entitled to half-pay."
^

In pursuance of this authority, a board of officers was convened in February, '

1782, and the result of their proceedings show that Lieutenant Gibbs was in-

cluded in the list of discriminations for the following reasons :
" Had the com-

'

mand of a guard at Richmond, which he quitted without leave, and went to

Petersburg, where he was taken by the enemy."
It further appears that, in 1831, the State of Virginia, by her Commissioner, *

presented a memorial to Congress, setting forth certain claims of the State for •

i

payments made, and liabilities incurred, on account of the services of her
j

citizens in the revolutionary war. In this memorial it is alleged, that " Vir-
j

ginia has paid claims of revolutionary officers since the settlement of the United
;

States, to the amount of $139,543 66. Judgments have been rendered against
.j

the Commonwealth on these claims to the amount of $341,354. The claims '

\

now pending against the Commonwealth, including those reported by the board '

of officers, which are not yet prosecuted, are estimated at $300,^600, which
are supposed to rest on the same principle with others on which judgments ,

have been rendered."

It also contains a special statement with respect to the regiment in which
;

Lieut. Gibbs served, from which I make the following e.xtract : '

:

"The regiment commanded by Col. George Gibson, generally known as the ,1

First Virginia Regiment, was transferred to the Continental service in October, >.

1777, in place of the Ainth Virginia Continental Regiment, which was cap- ;

j

tured at the battle of Germantown. Gibson's regiment was actually in the ,'

service of the United States, when it was thus transferred by law, though it r
had been raised for the particular defence of the State. This regiment contin-

-t)

ued in the Continental service throughout the war. It has been recognised as a ;;

Continental regiment, both by Congress and the other Departments of the Gov- /'

ernment, and its surviving officers are now receiving pay from the United :'

States, under the provisions of the act of Congress of the 15th May, 1828. (i

Payments have been made, by Virginia, to officers, and the representatives of i;

officers belonging to this regiment, to the amount of about $42,000. Judg- /i

ments have been rendered on similar claims against the Commonwealth to the ,1

amount of about $27,000; and those claims of the officers of this regiment, ti

which are not yet prosecuted, but for which the State is liable, on the princi- t^i

pies of these judgments, are estimated at $31,200."
,

The name of ChurchiU Gibbs is included in the list of payments under judg- v

ment, made by Virginia, appended to the memorial under the signature of »

the Auditor of the Commonwealth, and forms a part of the gross sum of >

$139,543 66.
^

The difficulty, therefore, that stands in the way of the right of his represen-
\
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tatives to demand remuneration for the services of their ancestor, at the pres-

ent time, even admitting the service to have been faithfully performed, arises

from the fact, which is beyond dispute, that in his lifetime, Lieutenant Gibbs
had prosecuted his claim successfully against the State of Virginia, and re-

covered a judgment for commutation of five years' full pay, in lieu of half-pay

for life, and that the amount thus liquidated, including interest, was paid to him,
and the judgment satisfied 7th May, 1792, more than forty years before the

passage of the act of Congress of the 5th July, 1832, under which the claim is

now preferred.

No reasonable doubt can be entertained that the memorial of Virginia, and
the facts therein set forth, induced Congress to pass the act of the 5th July,

1832. It is entitled, " An act to provide for liquidating and paying certain

claims of the State of Virginia," IV Stat, at large, 563 The Jirst section di-

rects "that the proper accounting officers of the Treasury do liquidate and pay
the accounts of the Commonwealth of Virginia against the United States, for

payments to the officers commanding in the V^irginia line in the war of the Rev-
olution, on account of half-pay for life, promised the officers aforesaid by that

Commonwealth," and appropriates the exact sum which her Comnrissioner

had claimed in his memorial under that head, including, it should be remem-
bered, the amount of the judgment for commutation and interest on the same,
allowed to the ancestor of the present claimants.

The second section requires and directs the Secretary of the Treasury to pay
the amount of certain judgments remaining unsatisfied, which had been ren-

dered against the said State on account of the promise aforesaid, not exceed-

ing in the whole the sum of |«241,345. The claimants rely upon the third

section, and insist that it authorizes the allowance and payment of their claim,

deducting the amount which their ancestor received from the State of Virginia.

It provides, "That the Secretary of the Treasury be, and he is hereby, di-

rected and required to adjust and settle those claims for half-pay of the officers

of the aforesaid regiments and corps which have not been paid or prosecuted

tojudgment against the State of Virginia, and for which said State would be

bound, on the principles of the half-pay cases already decided in the supreme
court of appeals of said State, which several sums of money herein directed

to be settled or paid shall be paid out of any money in the Treasury not other-

wise appropriated by law."

On the 28th July, 1832, the Treasury Department adopted inter alia the

following regulation for the settlement of claims under the tfiird section: "The
settlement to be confined to those cases of which a list has been furnished by

the Auditor of the State of Virginia as containing the names of those officers

reported by the board of officers in 1782 and 1784, (including part of Col.

Crockett's regiment,) whose claims for half-pay have not been satisfied nor

prosecuted in court, and of those cases in which jiidgments have been ob-

tained against, but not paid by, the State of Virginia." In this connection it

is proper to remark, that in May, 1833, when this claim was first presented

for payment, during the period that the settlement of these claims was de-

volved on the Treasury, it was rejected by the then Secretary, Mr. McLane,
on the ground that it had been prosecuted tojudgment by Lieut. Gibbs, and
that the judgment, which was for commutation, had been paid with interest

7th May, 1792. That decision, it seems, was acquiesced in at the time, and

does not appear to have been made the subject of controversy until the pres-

ent year. A few years since a petition was presented to the House of Repre-

sentatives on behalf of Mr. Gibbs, praying that he be paid commutation of five

years' full pay from the United States, because the regiment to which he be-

lojiged was transferred in October, 1777, from the State line of Virginia into
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the Continental line of the army of the United States. The Committee on

Revolutionary Claims, to whom the petition was referred at the last session,

could find no just cause to allow the claim in the form in which it was pre-

sented, but say "there is no prohibition for justice to the petitioner in the

third section of the act of 5th July, 1832," and added, in conclusion, "that

whatever claim he may have, is to the remainder of his half-pay promised by
Virginia," and that there was no necessity for further legislation for his relief.

After this report was made, the claim was again presented to the Department

for payment, upon the original ground which had been overruled by Mr.

McLane, and the same question is now presented for my opinion, whether it

is embraced in the 3d section of the act of 1832
Concurring altogether in the conclusion of the Secretary of the Treasury,

I am of opinion that the claim is not provided for in that section, and cannot

be paid without further legielation.

The act of 1832 may be regarded in some respects in the nature of a con-

tract between the United States and the Commonwealth of Virginia. The
former assumed certain obhgations, which, for the sake of greater precision

and certainty in their fulfilment, were divided into three separate classes, al-

together distinct and independent of each other. The first section provides

for the repayment of the amount which had been paid by Virginia on account

of the half-pay claims of her citizens for services during the revolutionary

war. This class, let it be remembered, had been adjusted and paid by the

State prior to the passage of the act of 1832. In adjusting these accounts,

the accounting officers of the Treasury had no authority to investigate the

merits of the original claims; they could only examine the vouchers and com-

pute the amount which had been paid by Virginia, and the amount so ascer-

tained they were bound to aUow. The justice and legality of each claim, if

properly vouched, had been investigated and decided by Virginia, and her de-

cision was final and conclusive, the United States having reserved no right to

revise or review it. Under this section the United States assumed the amount
which had been adjusted and paid by Virginia, without contracting any further

obligation whatever. The second section relates exclusively to outstanding

judgments, constituting the second class of these claims assumed by the United

States under that arrangement. It is not pretended that the present claimants

can have any relief under any one of its provisions.

The third section is limited to claims to be adjusted and settled by the Sec-

retary of the Treasury, and such as had not been paid or prosecuted to judg-

ment against the State of Virginia, and for which said State would be bound
on the principles of the half-pay cases already decided in the supreme court of

appeals of said State. The nature of the obligation contracted under this sec-

tion varies essentially from the two former. Observe the difference of lan-

guage. The requirement here is to adjust and settle, evidently referring to a

class of outstanding claims not already embraced in the previous sections.

Viewing the law in the light of a contract, it will be perceived that the facts

which it was agreed should regulate the performance of the stipulations in the

two first sections had been fully ascertained by Virginia herself, and by her

authorized tribunals. Consequently, it was provided in the first place, that

the actual payments made, when ascertained, should constitute the measure

of the obligation assumed, and the covenant of payment was made to apply to

the accounts of the State, and not to the claim of the officers, for the reason,

that the claimsembraced in that section had been already adjusted and paid.

Surely, then, it is immaterial whether any given claim was paid before or

after judgment, if it had been adjusted before the passage of the act of 1832,

and if the amount so paid was included in the list of settled accounts. It does
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not appear that the nature and extent of the obligation, or the rights of the

parties under the second section, have ever been drawn in question.

Further comment, therefore, on that provision is unnecessary.
Under the two first sections, by the express words of the act, the payments

were stipulated to be made to the State, and not to the claimants, for reasons

too obvious in both cases to require any mention. It is therefore clear, in my
judgment, that all claims which had been adjusted and paid bj' Virginia prior

to the 5th July, 1832, were embraced in the first section of the act, and that

the Department has no power to re-examine or re-adjust the amount thus found

to be due and fully settled between the two Governments. Much stress is

placed in the argument in behalf of the claimants upon the following sentence

of the third section: "And for which said State would be bound on the prin-

ciples of the half-pa}' cases already decided in the supreme court of appeals of

said State." It is insisted that this provision enlarges the obligation assumed,
and authorizes the Secretary of the Treasury to re-open and re-adjust any case

settled by the State, where the amount paid to the claimant was less than the

original claim. I cannot so regard it. On the contrary, it seems to me that

it was inserted for a very different purpose. It was intended to prescribe the

rule of adjustment which Congress contracted to apply in the settlement of

the unliquidated claims not embraced in the previous sections. In this sense

it is an important part of the compact; for while it secures the application of

just rules in the adjustment of outstanding claims, it operates to guard the

Treasury against imposition and fraud. This was desired by both parties, and
to accomplish this purpose it was agreed that the Secretarj' of the Treasury

should be governed by the rule which Virginia had prescribed to herself while

the obligation ^e^ted upon her, and before it had been transferred to the United

States.

It is assumed in the argument, that in some few cases similar claims have

been allowed by the Department. I have not the documents before me to ex-

amine the special circumstances under which such allowances have been made,

nor do I deem it of much importance; for if such examples can be found, their

influence is more than counterbalanced in this case by the official opinion of

the Secretary of the Treasury, pronounced on the 17th May, 1S33, rejecting

the claim. It would be unsafe, in my opinion, to disturb that decision at this

day, without the sanction of Congress. Questions litigated before the Depart-

ment must be considered as closed at some time, and when shall that rule be

applied, if not after a solemn decision and fourteen years' acquiescence in its

justice and propriety. United States v. Bank of Metropolis, 15 Pet. 400— 1.

There is only one point further in the argument which I feel called upon to

consider at the present time. It is contended that the phrase "prosecuted to

judgment'' has reference soleh- to the judgments specifically enumerated and

classified in the second sectionof the act. No doubt such is the general ap-

plication of the phrase. But in this special case it may not be unreasonable

to regard it in the light in which it was evidently viewed by Mr. McLane, as

furnishing an additional obstacle to the right of the present claimants to re-

cover, inasmuch as the list filed by the authority of the State upon which the

action of Congress was had, shows that this claim was first prosecuted to

judgment, and then paid, and finally included by the first section in the settle-

ment between the two Governments with the adjusted accounts.

It is true that the judgment was for commutation, but it is admitted that it

was in lieu of half-pay for life. It was based upon a l)alf-pay claim, under the

promise in the act of the Virginia Assemblj-.

The party accepted the fruits of the judgment, and his representatives are

presumed to be in the enjoyment of them at this time. The papers show that

he received the sum of $2,801 33.
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It is doubtless competent for Congress to grant further relief, and to that

tribunal it seems to me the claimants should apply.

I have the honor to be, respectfully, sir, your obedient servant,

(Signed) NATHAN CLIFFORD.
Hon. W. L. Marcy,

Secretary of War.

Attorney General's office,

October 30, 1847.

Sir: The papers in the case of David Stutsman, which you referred to me
on the 23d instant, present but a single question, which is, can a discharged

soldier, who is entitled either to a certificate for bounty land or Treasury scrip,

under the act of the 11th February, 1847, after he has made his election of

the one, and it has been issued to him, surrender the same and take the other?

I think not, under the circumstances of this case.

It appears that the scrip was regularly issued to Stutsman on the 25th Sep-

tember, 1847, in pursuance of an application in writing previously made and

signed by the party and subscribing witness. The evidence, that he has exer-

cised the "option" secured to him by the second proviso in the ninth section

of the act aforesaid, is full and uncontradicted. This being so, and the Com-

missioner of Pensions having certified that there was no error in the issuance

of the scrip, the law is fully executed, and Stutsman must abide by his own
decision in the premises. By that proviso the party has but one election, and

when that is made known, it becomes the duty of the Department to conform

to it by issuing the proper evidence of the claim which completes the proceed-

ings.

I have the honor to be, respectfully, sir.

Your obedient servant,

(Signed) NATHAN CLIFFORD.
Hon. Robert J. Walker,

Secretary of the Treasury.

Attorney General's office,

March 17, 1848.

Sir: I have considered the question presented in your communication of the

14th December last, and now proceed to state my views upon the point in

compliance with your request.

The single question to which you desire a response is, whether a volunteer

soldier, who was honorably discharged before the expiration of the time for which

he had engaged, and before the whole company was discharged, is entitled to

the land bounty, provided in the ninth section of the act to raise for a hmited

time an additional military force, approved 11th February, 1847. The solution

of the question depends upon the construction to be given to the provisions of

Ihat law, allowing the bounty. The case presented as an example,,and the

one upon which my opinion is requested, is that of James Coleman, who it ap-

pears enlisted for twelve months as a volunteer, in June, 1846, and was dis-

charged in October of the same year. The certificate of honorable discharge

was granted to him under the special orders of Major General Taylor, No. 156,

bearing date 15th October, 1846, and is in the following words: "4. James
Coleman, late sergeant major of the 2d regiment Indiana volunteers is hereby

honorably discharged from the service."

In the absence of any explanation to the contrary, and of all means of ascer-

taining the true cause of the discharge, I think it is no more than a reasonable
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the party receiving it. It must be presumed, I think, from the statement of

the case, that the claimant voluntarily withdrew from the service before the

expiration of the twelve months for which he had enlisted; whether to engage
in some other branch of it under a new contract, or to return to his home, does

not appear. It does appear, however, that he surrendered the contract under
which he was engaged before the expiration of twelve months, and therefore

cannot be entitled to the bounty which is attached to that length of service.

The case does not shew that he was discharged in consequence of wounds re-

ceived, or sickness incurred, in the course of such service, nor is it pretended
that such was the fact. The bounty under the first clause of the section is

based upon a prescribed term of service, and cannot be allowed under existing

laws for any period" less than the one mentioned in the act. The claimant

must shew that he enlisted and was regularly mustered into the service, and
that he continued in the service for twelve months, and received an honorable

discharge, before his claim can be admitted under that clause. The service in

this case having been for a period less than twelve months, the claim is clearly

excluded from this part of the section. The discharge not having been given

on account of wounds received or sickness incurred in the course of such ser-

vice, it will not be pretended that the case is embraced in either of the clauses

applicable to that class of cases. It is clear, therefore, to my mind, that no
construction would include this case, short of holding that the right to bounty

land is based entirely upon the certificate of honorable discharge, and that the

right is perfected whenever the discharge is granted, no matter how short the

period of service. This cannot be admitted, unless it appear to have been

granted for some of the special causes mentioned in the act. If it be held that

the requirement of the law is answered by any period of service less than

twelve months, then one day is sufficient, as the period of twelve months is the

only one named in the act applicable to this class of cases. In my judgr-ent,

such was not the intention of Congress, and I think it would be unsafe so to

conclude without an amendatory act to that effect. If it had been the inten-

tion of Congress to allow the bounty in other cases than those enumerated,

where a discharge was granted before the expiration of the term of service, it

is presumed the law would have so declared; and until that declaration is made
by Congress, I think the benefits of the act must be confined within the limits

already suggested.

I have the honor to be, respectfully, sir,

Your obedient servant,

NATHAN CLIFFORD.
Hon. William L. Marcv,

Secretary of War.

Attorney General's office,

September 27, 1848.

Sir: The 8th section of the act of April SSd, 1800, entitles every officer,

seaman, or marine, disabled in the line of his duty, to receive for life, or dur-

ing his disability, a pension from the United States, according to the nature

and degree of his disability, not exceeding one-half of his monthly pay.

By the act of March 26th, 1804, the Commissioners of the Navy Pension fund

were authorized and directed to make such regulations as might to them appear

expedient for the admission of persons on the roll of Navy pensioners, and for

the payment of the pensions; and by the act of July 10th, 1832, all the powers

and duties of the Commissioners were transferred to the Secretary of the

Navy.
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An opinion was given on the '21st of December, 1832, by the present Chief

Justice of the United States, as Attorney General, that the power conferred

upon the Commissioners by the act of 1804 authorized them "to fix the period

at which the pensions should commence, and also the principles by which the

amount was to be graduated; that 'they might have declared that the pension

should begin from the time of the disability, or they might have determined

that it should commence at the date of the application and the exhibition of

proofs, if they deemed the latter period more consonant to the spirit of the

law;' and "that, in the absence of any regulation on the subject, it was their

province to exercise a sound discretion in this respect in every case as it came
before them."

This opinion, in which I fully concur, furnishes an answer to the inquiry

when the pension of James Cochran shall commence. It rests with the Secre-

tary of the Navy to decide, according to the regulations now in force; or if

there be no regulation, then to exercise a sound discretion, not an arbitrary

discretion, but according to the settled course of the Department.

The Secretary has imdoubtedly the power to correct any erroneous course

heretofore pursued by a new regulation, or by setting a new precedent to be

the guide in future, or to introduce a more perfect rule, or a class of excep-

tions for sufficient reasons to any general rule.

This would be but the legitimate exercise of the power to make such regula-

tions as might to him appear expedient for the admission of persons on the roll

of Navy pensioners, but it would be directly repugnant to the character of the

power conferred to suppose that a power to make rules was a power to dispense

with them altogether, and to substitute in their place caprice or arbitrary dis-

cretion. And if it has been the settled rule of the Department to decide that

the pension shall commence at the time of completing the proofs, in conformity

with the rule prescribed by Congress in the case of those pensioners who were
disabled by known wounds received in the Revolutionary war, it would cer-

tainly be very difficult for the Secretary, in the exercise of a sound discretion,

at this late day to depart from it.

I have the honor to be, very respectfully, sir.

Your obedient servant,

(Signed) ISAAC TOUCEY.
Hon. John Y. Mason, Secretary of the J\'avy.

Attorney General's office,

November 21, 1848.

Sir : I have the honor to reply to your letter of the 10th instant, requesting

my opinion in the case of James Orr, a sergeant in the marine corps, who was
severely wounded at the storming of Chapultepec in September, 1847. The
question is, whether he is entitled to a pension as a sergeant of marines, under
the act of 23d April, 1800, or as a sergeant in the army, under the act of 24th

April, 1816. In the former case his pension would be six dollars and fifty

cents per month, in the latter eight dollars per month.
The whole question turns upon the construction of the joint resolution of

10th August, 1848, which places those of the marine corps who served with
the army in the war with Mexico " in all respects, as to bounty land and other

remuneration, in addition to ordinary pay, on a footing with the officers, non-
commissioned officers, privates, and musicians of the army."
What is comprehended within the words " other remuneration V It does

not mean ordinary pay, because it is in addition to ordinary pay. It does not

mean clothing or rations, for they are the same in both branches of the service.
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words are added, meaning remuneration other than bounty land, but according
to the legal rule of construction of a like nature with it. Bounty land is not ,

strictly remuneration like pay or emoluments, but a benefit secured by law for

the advancement of the service. A pension to a soldier disabled by wounds in
'

battle is a similar benefit secured by law for a like object, and it is looked to

by the soldier when he engages as being in a more broad and general sense a

part of the remuneration which his country promises to secure to him for his

services in her cause. The act of 1816 declares that non-commissioned officers

shall be " entitled" to receive " for disabilities of the highest degree" " eight

dollars per month." That is very clearly as a remuneration for such disabili-

ties. This would seem to have been the comprehensive meaning attached to

the words " other remuneration" when Congress made use of them. If they
have not this meaning, then they have no meaning at all, for there is no other

subject-matter to which they can apply, and they must be expunged, as having
been used by the legislature without an object.

Besides aU this, it was the general intention of Congress to place these

classes in all respects upon the same footing. And there is neither reason nor
justice, after such a legislative declaration, in making an invidious distinction

between two men in the same relative position, who have been disabled by the

loss of their limbs, fighting side by side in the same service. Such was not
the intention of Congress.

I have the honor to be, respectfully, sir, vour obedient servant,

ISAAC TOUCEY.
Hon. John Y. Mason, Secretary of the Mavy.

Attorney General's office,

February 16, 1849. ,

Sir : I have the honor to reply to your letter requesting my opinion " whe-
j

ther the rule of the Pension office—that an application for "a pension cannot
be entertained after the lapse of twenty-five years from the time when the

,

disability was incurred—is authorized by the act of March 26, 1804, empow-
ering the Commissioners of the Navy Pension Fund to make such regulations I

as might to them appear expedient for the admission of persons on the roll of
|

navy pensioners.

"

i

This is a power to establish rules and regulations to be observed in the exami-
j

nation and adjudication of the legal claims of a class of persons to be admitted i

on the roll of navy pensioners, and does not extend to the enactment of a stat-
;

ute of limitations, or of any rule which would preclude any examination, and i

of course any adjudication. Such a rule would be in derogation of the act of '

Congress, not in execution of it. This being clearly the character of the rule •

of the Pension office referred to, I am of the opinion that it is invalid. i

I have the honor to be, very respectfully, sir, your obedient servant,

ISAAC TOUCEY, Attoi-ney General. \

Hon. John Y. Mason, Secretary of the J^avy.
j

Attorney General's office,

March 27, 1849.

Sir : In the case of the representative of Churchill Gibbs, referred to this

office, I am of opinion that, both Houses of Congress having on the 12th of
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January, 1848, resolved that the claim was provided for by the act of 5th July,

1832, and the House of Representatives having done so again at the last ses-

sion, after the Executive Department had more than once maintained a diflFer-

ent doctrine, a proper deference to the Legislature demands that their con-

struction should be adopted. That a claim should be rejected by the Executive

because Congress had not in its opinion provided for it, and the claimant be

referred to the latter for relief, and going there, be referred back to the Execu-

tive by Congress, because in their opinion they had provided for it by the exist-

ing laws, and that it should still be disallowed, would, in my judgment,' be a.

reproach upon the justice of the Government, which it is not only in the power

but the duty of the Executive to prevent.

Without deciding, therefore, upon the first of the two questions submitted,

I am very clear that, upon the ground included within the second question, the

claim should be liquidated.

I have the honor to be, respectfully, sir, your obedient servant,

(Signed) REVERDY JOHNSON.
Hon. Thomas Ewing, Secretary of the Interior.

Attorney General's office,

21th March, 1849.

Sir: If the question presented by the case of the representatives of John M.
Gait, which you have referred to this office, was a new one, and depended

alone on the third section of the act of the 5th July, 1832, I should entertain

little or no doubt upon it. I should have construed that section as embracing

all claims of a like character with those included within the first and second

sections, not prosecuted to judgment and paid, or prosecuted to judgment.

These consisted, amongst others, of claims for commutation, as well as half-

pay.

It would seem to be singular, that Congress should provide for claims sued

to judgment, and not intend, although apparently meaning to cover all such

claims as Virginia was responsible for, and could be sued for, and made to pay,

and should, by the imperfection of the terms adopted, fail to include all. But

the question, as far as that act alone is concerned, is not according to the prac-

tice, and the proper practice, of this office, to be considered an open one. My
predecessors entertained a different view of the act, and have more than once

so decided.

But, although this is the rule of the office, yet, when Congress have often

expressed an opinion in conflict with that of the office, it has been considered

as in the nature of a legislative interpretation, which becoming courtesy to the

legislative department of the Government, requires the Executive to observe.

In this case I think there is such an interpretation. The doubt under the act

of 1832 was whether commutation claims were provided for by its third

section.

When the opinion of Attorney General Toucey was given, he does not seem
to have had his attention brought to the law of Virginia of the 16th December,

1790, (13 Henning, 131,) under which, as I think, her courts decided that the

officers referred to in that law were entitled to commutation. The judgments
'

against her for such claims were not, I think, given by way of compromise,

but of right, arising under this act of 1790. *

His opinion, also, was prior to the act of Congress of 3d March, 1835, (it

was given 21st March, 1833,) which evidently contemplates commutation.

claims, and was, of course, prior to the act of 12th August, 1848, making
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appropriations for the civil and diplomatic expenses of the Government, by
|

which eighty-one thousand two hundred and seventy-three dollars and seven-
;

teen cents were appropriated, " for repayment to Virginia of money paid by
|

that State, under judgments of her courts against her, to revolutionary officers
j

and soldiers, and their representatives, for half-pay and commutaiion of half- ,i

pay, &c."
I

These two acts, in my judgment, are to be considered legislative interpreta-
J

tions of the act of 5th July, 1832, and as the expression of an opinion by Con- i

grass, with whom the propriety of paying the claims altogether rests, that it f
was the purpose of the third section of the act of 1832 to provide for commu- \

tation of half-pay as well as half-pay. I think this should be and is binding ••

on the Executive, and, of course, that the claim in the particular case should J

be allowed. J
I have the honor to be, respectfully, sir, ii

Your obedient servant, i

(Signed) REVERDY JOHNSON. -,

Hon. Thomas Ewing, :

Secretary of the Interior. I

§(^=" [Under the provisions of the act of March 3d, 1849, no scrip is to issue

after July 1, 1849, but a person entitled to land may receive $100 from the

Treasury, if he shall elect to receive money in lieu of land.]
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